No. 99-1871

In the Supreme Court of the United States

UNITED STATES DEPARTMENT OF THE INTERIOR AND
BUREAU OF INDIAN AFFAIRS, PETITIONERS

.

KLAMATH WATER USERS PROTECTIVE ASSOCIATION

ON WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT
JOINT APPENDIX
SETH P. WAXMAN ANDREW M. HITCHINGS
Solicitor General Somach, Simmons & Dunn
Department of Justice 400 Capitol Mall
Washington, D.C. 20530-0001 Suite 1900
(202) 514-2217 Sacramento, CA 95814
(916) 446-7979
Counsel of Record Counsel of Record
for Petitioners Jor Respondent

PETITION FOR WRIT OF CERTIORARI FILED: MAY 22, 2000
CERTIORARI GRANTED: SEPTEMBER 26, 2000



118

and I repeated the same to David Nawi in a telephone
conversation he and I had on March 14.

If, in spite of the Showing, Reclamation intends not
to act in accordance with the duty we have articulated,
then pursuant to its trust responsibility generally, and
the 1995 Memorandum of Agreement signed by Rec-
lamation and the Klamath Basin Tribes in particular, it
is required promptly to provide the Yurok Tribe with a
full statement of the reasons for its failure to act.

Thank you for your time and attention.

Very truly yours,
ALEXANDER & KARSHMER

/s RICHARD CROSS
RICHARD CROSS, Esq.

Enclosures

cc:

Susie Long, Yurok Chairperson

Elwood Miller, Chair, Klamath River Intertribal
Fish and Water Commission

Eluid Martinez, Commissioner

Catherine Vandemoer, Staff Assistant for Water
Rights

Anne Crichton, Solicitor’s Office

Bob Anderson, Solicitor’s Office

David Nawi, Regional Solicitor
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[Seal Omitted]
The Klamath Tribes
P.O. Box 436
Chiloquin, Oregon 97624
Telephone (503) 783-2219
FAX (503) 783-2029
800-524-9787

September 12, 1996

The Honorable Bruce Babbitt
Secretary of the Interior
1849 C Street NW
Washington, D.C. 20240

re: Bureau of Reclamation kill of Endangered
Species in Upper Klamath Lake; 60-day notice of
intent to sue for violation of the Endangered
Species Act

Dear Secretary Babbitt:

An unprecedented kill of two Endangered Species is
taking place in the Upper Klamath Lake, Oregon. The
Lake is managed by the Bureau of Reclamation as part
of the Klamath Project. Despite the tragic fish kill
Reclamation is continuing to withdraw water from the
Lake, reducing habitat and compromising the ability of
the surviving fish to persist. I am writing you on behalf
of the Klamath Tribes to respectfully request and
demand that you instruct Reclamation to stabilize the
Lake in order to protect the fish. You are responsible
for taking action both under the Endangered Species
Act and pursuant to the Treaty between the United
States and the Klamath Tribes.

The fish are two species of desert-lake dwelling fish

P,

known to us as “c’wam” and “kuptu” and to the non-
Indians as “Lost River suckers” and “shortnose
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suckers.” For thousands of years these fish have
provided for the physical and spiritual well-being of our
people. We were promised by the United States in the
Treaty of 1864, in exchange for our cession of millions of
acres of our lands, that the United States would protect
our ability to continue to harvest these fish.

Now our fisheries are closed because the populations
have collapsed and the fish are listed as endangered.
Worse, today the fish are dying by the thousands
because of Reclamation’s mismanagement of the Lake.
Despite our strongest protests Reclamation refuses to
take steps to protect these fish. Instead, Reclamation
continues its so-called “management” by allowing agri-
cultural users to withdraw as much water from the
Lake as they want, without any Interior control what-
soever. A clearer example of an agency’s complete
capitulation to the interests it is supposed to regulate is
hard to imagine. This would be merely illegal and em-
barrassing were it not resulting in the added, imme-
diate tragedy of the death of tens of thousands of
endangered fish.

The situation is remarkably like that of endangered
cui-ui fish in Pyramid Lake. There the presence of an
endangered species and a treaty-protected fishery
caused the federal courts to rule that your office must
give priority to fish protection over all others uses of
the water. Carson-Truckee Water Conservation Dis-
trict v. Watt, 549 F. Supp. 704, 710, 713 (D. Nev. 1982).
You must assert your control to the fullest extent possi-
ble to preserve water for tribal fisheries. Pyramid
Lake Paiute Tribe of Indians v. Morton, 354 F. Supp
252 (D.C. Cir. 1973).
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The problem for the fish is caused in large part by
reduction of their habitat in the Lake. Since the fish kill
began in August Reclamation has continued to “man-
age” for unlimited withdrawals causing a reduction of
30% of the fish’s habitat in the Lake. Reclamation is
continuing to allow withdrawals that will push this
figure over 50% soon.

Reclamation has offered only the most unpersuasive,
nearly preposterous, excuses for its refusal to respond
to this crisis by keeping more water in the Lake. The
excuses only serve to highlight Reclamation’s lack of
commitment to, and understanding of, protection of the
fish.

For example, Reclamation claims that the bacterial
infection that is the direct cause of the deaths will peak.
One certainly hopes so, but it has not happened yet in
the four weeks of Reclamation inaction. The kill con-
tinues today as vigorously as it did two weeks ago.
Inaction is not excusable on the grounds that sooner or
later Reclamation thinks the kill will abate.

Reclamation also lamely explains that the poor water
quality conditions for the fish are caused by atmos-
pheric conditions (low wind and high temperature). Of
course, each of these conditions, when adverse, would
be mitigated by the retention of more water in the
Lake. Reclamation’s explanation wholly misses the
point.

For scientific reasons explicitly laid out in a meeting
on Friday, August 30, federal and tribal biologists
agreed that retaining more water in the Lake would
maximize the probability of fish survival. Reclamation
offers you no justification for inaction in the face of a
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tragedy of this magnitude. Instead, it continues to
reduce the habitat by withdrawing water needed for
the survival of these precious fish. The Endangered
Species Act requires that you assure Reclamation’s
actions do not jeopardize these fish. Obviously that
assurance is missing in this situation— fish are dying
by the thousands and Reclamation has no plausible
excuse for continuing to reduce the habitat.

Surprisingly, Reclamation could use the Project’s
flexibility to alleviate this situation but, again, it
refuses to do so. It has water stored in other Project
reservoirs that could be used in place of the water being
withdrawn from Upper Klamath Lake. Reclamation
simply refuses to use this water because it hasn’t been
used in the past. Again, this is no justification for
inaction.

Mr. Secretary, your obligation in this tragic situation
is to do everything in your power to save these fish.
That includes stopping agricultural withdrawals from
Upper Klamath Lake. The priority water right in this
situation is clearly with the fish, and the law clearly
requires action.

Once agin, I respectfully request (demand) that you
immediately take steps to stabilize the lake surface
elevation of Upper Klamath Lake. I also ask that you
let me know as soon as possible what steps you intend
to take to respond to this crisis.
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Thank you very much for your attention to this

critical matter.

CC:

Very truly yours,

/s/ ELWOOD H. MILLER, JR.
EvLwooD H. MILLER, JR.
Director, Department of
Natural Resources

Patricia Beneke
Ada Deer

John Leshy

David Cottingham
Kate Vandemoer
Bob Anderson
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[Seal Omitted]

The Klamath Tribes
P.O. Box 436
Chiloquin, Oregon 97624
Telephone (503) 783-2219
FAX (503) 783-2029
800-524-9787

February 23, 1996
[Received: Feb. 26, 1996]

Patricia Beneke John Leshy
Assistant Secretary for Solicitor

Water and Science Department of the
Department of the Interior Interior
1849 C Street N.W. 1849 C Street N.W.
Washington, D.C. 20240 Washington, D.C. 20240
Eluid Martinez
Commisioner of

Reclamation
Department of the Interior
1849 C Street N.W.

Washington, D.C. 20240

re: Reconciling the KPOP with the Klamath Basin
Adjudication

Dear Ms. Beneks, Mr. Leshy, and Mr. Martinez:
Thank you for agreeing to meet with representatives

of the Klamath Tribes to discuss this important matter.
This letter, in two sections, is offered as preparation for
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that discussion. The first section reviews the interests
that must be reconciled, and it sets out some of the
reasons why a 1996 interim water management plan is
both an available and an advisable resolution of the
situation.

The second section considers the current foundation
of the KPOP, and it explains why this foundation is
badly flawed and cannot warrant compromising the
Department’s effort to protect the Tribes’ water rights
in the Klamath Basin Adjudication.

1. An interim plan will allow time for deliberate,

well-informed decisions on water management in
the Klamath Basin

The dilemma. As you are aware, the emerging KPOP
may be based on USGS information that does not
include the product of study and analysis being done,
but not yet completed, in preparation for the Adjudica-
tion by experts retained by the BIA. The product of
this BIA work will go to the very heart of the questions
surrounding Lake management, endangered species,
and tribal trusteeship concerns—matters of central
interest in the KPOP.

The dilemma for the Department and the Tribes, of
course, is that, on the one hand, premature disclosure of
the incomplete BIA work or reliance solely on the
USGS work will be prejudicial to the Adjudication; on
the other hand, proceeding now without the benefit of
the BIA work will later pit Interior agencies against
one another and, again, could be prejudicial to the
Adjudication.
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The precedent and the solution. The Tribes believe
the solution lies in following the example set a year ago
when difficult and potentially controversial issues were
presented but did not require immediate resolution.
That example includes taking advantage of a non-
critical water year to allow implementation of an
interim water management plan for the current water
year. This would allow the final KPOP decisions to be
postponed, the BIA work to proceed to completion, the
KPOP to be based on the full range of relevant
scientific information and analysis, the potential conflict
among agencies to be avoided, and controversy to be
minimized.

Fortunately this solution is available this year
because, like last year, the water supply appears to be
well above the critical level. The Natural Resources
Conservation Service report for the Klamath Basin
puts the snowpack at 94% of normal Basin-wide, and
slightly above that for the Upper Klamath Lake
watershed in particular, as of February 14.

You may recall that last year at this time the Tribes
requested that Reclamation’s 1995 interim management
plan include a specific articulation of the legal priorities
to water use in the Basin. This was felt by the Depart-
ment to be a difficult request, and it was deferred
because the predicted adequacy of the water year
rendered unnecessary the application of legal priorities.
Similarly, this year the adequacy of the water supply
will render unnecessary water allocation decisions
based on the USGS and BIA analyses relevant to
critical-year management, and the dilemma described
above need not be resolved immediately.
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Advantages of an interim plan. *Reconciliation of the
KPOP and the Adjudication. An interim plan would
allow the BIA work to proceed to completion and to be
included in the KPOP product. It would avoid com-
promising Interior’s work in the Adjudication and it
would avoid the potential intra-departmental conflict.
It would also avoid unnecessary risk of prejudice to
tribal water rights.

* NEPA compliance. An interim plan would make
the NEPA compliance process much easier. There has
not even been time for Reclamation to meet its own
NEPA commpliance requirements, as illustrated just
below. As you know, the KPOP process has allowed
only two weeks for preparation of the Environmental
Assessment. This is not adequate, even considereing
the quantity of information gathered prior to the two
week period.

For example, Reclamation’s “Indian Trust Asset
Policy and NEPA Implementing Procedures” at IV-8
requires analysis of the “full extent of the impacts . . .
[on] social and cultural values” of the Tribes. So far, no
contacts with the Tribes have been made by Reclama-
tion to allow such an analysis which must go far beyond
the fishery data gathered so far in the KPOP process.
Similarly, the Tribes have not been provided an op-
portunity to participate in the preparation of the EA as
required by Reclamation’s “ITA-4 B.” Their participa-
tion will apparently be restricted to reviewing the pre-
pared document, while ITA-4 B plainly requires earlier
involvement. Attempts to substitute BIA participation
for that of the Tribes are not only inconsistent with
Reclamation’s rules, they have been ineffective. The
Tribes are aware that BIA personnel, asked with little
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or no notice to provide assistance in this hasty effort,
have been unable to respond. Clearly, more time is
needed to do this job correctly and deliberately.

Also, the NEPA precedents at the Newlands Project
and the Trinity River strongly suggest that an Envi-
ronmental Impact Statement is appropriate in the
KPOP context, as it was in those two situations. The
Tribes believe that the KPOP will require an EIS, and
they are aware that this belief is shared by others both
within and outside the Department.

* Completion and refinement of existing KPOP
processes. An interim plan would allow time to refine
and complete the KPOP Technical Memo process.
Reclamation has frequently and publicly bemoaned the
fact that time constraints are preventing it from giving
this process the attention it deserves. As you know, the
five Tech Memos have been the subject of voluminous
comments and critiques. To date Reclamation has had
time to reply only with a summary of the comments.
There has not been time to explain how this input has
been incorporated (or why it has not been incorporated)
in the KPOP products. There has been no real
exchange or dialogue with the Tribes, water users, or
the public to assure that these concerns have been
understood and addressed by Reclamation and its Tech
Memo consultant CH2ZMHill.

As just one example of this situation, consider the
recent comments of Balance Hydrologics, Inc., who re-
viewed some of the KPOP Tech Memos on behalf of
several groups interested in this process and repre-
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sented by the Sierra Club Legal Defense Fund.'
Balance found the Tech Memos did not give it access to
information essential to allow it to evaluate for its
clients the foundation of the KPOP decision process.
For example, Balance was unable to evaluate the
computer spreadsheet model that lies at the core of
Reclamation’s decision making process because there is
no description of the model’s assumptions available.
Only Reclamation and its contractors have this
information and it has not been shared.

As a result, there is currently very little public
confidence in the outcome of the KPOP process, nor can
such confidence be expected. An interim plan would
allow more time for the existing data gaps to be filled
and for reviewers to be shown that, whether or not the
outcome is agreeable to them, all relevant information
has been presented and considered in the decision
process.

* Internal federal review. An interim plan would
also allow for proper internal review within the Depart-
ment itself. The Tribes expect that Reclamation is
hearing loud cries from sister agencies, particularly the
BIA, who are asked to review lengthy documents in a
very few working days. Such a timetable calls into
question the adequacy of the review process.

1 These groups include the Klamath Forest Alliance, the Pacific
Coast Federation of Fishermen’s Associations, the Oregon Natural
Resources Council, the California Sportfishing Protection
Association, the Salmonid Restoration Federation, the Northcoast
Environmental Center, and the Lane County Audubon Society. A
copy of Balance’s comments has been filed with Reclamation. We
would be glad to furnish additional copies at your request.
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* Interior’s trusteeship obligations. Last, but of
greatest importance, is the effect on the Secretary’s
trust responsibility to the Tribes. The Tribes expect
the Secretary to act deliberately and after the most
careful consideration to protect their water rights. In
the current circumstances a rush to meet a self-imposed
decision schedule will very likely compromise the
Secretary’s ability to discharge this duty and result in
prejudice to tribal interests. Indeed, either option
chosen from the current dilemma threatens further
impairment of the already endangered tribal fishery.
There is no need for haste, nor is there a compelling
reason to so jeopardize either the Tribes’ rights or the
Secretary’s fidelity to them. This is all the more
important in light of the fact, explained in section 2
below, that the narrow question investigated in the
USGS work cannot support the broad conclusions being
drawn in the KPOP. Proceeding in reliance solely on
that work, and in derogation of the Adjudication, is
inconsistent with the trusteeship when other courses of
action are available.

To summarize this first section, there is no need to
rush to resolve the present dilemma presented by
potentially conflicting Interior positions. The Tribes
respectfully request that the Secretary and the
agencies take advantage of the opportunity presented
by a non-critical water year to proceed with an interim
plan for 1996 and a deliberate review and reconciliation
of all the interwoven demands inherent in such an
important planning process.
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2. The current KPOP foundation, in particular the
narrow investigation requested of USGS, does

not support the conclusions being drawn from it,
and does not justify compromising the

Adjudication.

Based on the information available to the Tribes® it
appears that the KPOP will address, as it must, the
important management question of whether Upper
Klamath Lake surface elevation management is a useful
tool to protect fisheries late in the water year. To date,
it appears that the KPOP’s answer will be “no.”
Unfortunately, this answer is based exclusively on a
USGS investigation into a different and much narrower
question altogether. This section will discuss, with the
help of an analogy, the narrowness of the question put
to USGS and why the response will not support the
broad negative conclusion regarding lake surface
elevation as a tool to protect fisheries.

The narrow question, an analogy, and the broad
conclusion. One would have thought that the task
assigned USGS would include an investigation of
whether or not Upper Klamath Lake surface elevation
management is a useful tool in promoting fishery well-
being, that is, whether limnological mechanisms in the
Lake cause surface elevation to be a useful tool toward
that end. Such an investigation would have provided
important guidance in designing Lake management
techniques in the KPOP.

2 At this writing the KPOP documents are under internal
review within the Department and have not been reviewed by the
Tribes. This letter is based on discussions with field personnel
during the course of development of the administrative record on
which the KPOP documents are presumably based.
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Unfortunately that question regarding limnological
mechanisms that could promote fisheries — mechanisms
that are affected by Lake surface elevation and that,
therefore, make Lake surface elevation available as a
tool for fishery management—was not assigned. In-
stead, USGS was only asked an extremely narrow
question regarding whether it could readily see, as
other investigators had seen, the effects of such mecha-
nisms reflected in a limited data set. The USGS re-
sponse to that assignment is not adequate, nor was it
intended to be adequate, to resolving the broader man-
agement question.

An analogy may be helpful. It is as though the Gov-
ernment is maintaining a garden and must deter-
mine the broad question of whether to invest in
weeding and fertilizing in the belief that these are
useful tools to promote plant productiviety. One
would think the Government would simply ask its
gardening advisor (USGS) to investigate that broad
question by asking, “Are there chemical and bio-
logical mechanisms in the garden that make weed-
ing and fertilizing useful tools to promote productiv-
ity?”

Unfortunately, instead of asking the broad manage-
ment question, the Government asks instead the
much narrower question, “Is there a readily
observable relation between, on the one hand, this
data we have collected regarding the amount of
weeding and fertilizing of the garden we have done
over the last several years and, on the other, this
associated data we have collected regarding the
success of the garden in those years?”
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The investigator is answering, “I cannot readily ob-
serve such a relation. Some years relatively greater
amounts of weeding and fertilizing produce rela-
tively small crops. Some years relatively less
weeding and fertilizing produce relatively larger
crops. Maybe this is because the weather is a more
important factor that your weeding and fertilizing.”

The Government then reaches the broad conclusion
that weeding and fertilizing should not be employed
because they are not useful management tools to
promote garden productivity.

As the analogy illustrates, the narrow scope of the
investigation is not sufficient to support the broad con-
clusion being drawn from it. It is case of the wrong
question being asked or the wrong application of the
answer being made. In either event, the outcome is not
defensible and it certainly does not warrant compromis-
ing the Adjudication of the Tribes’ water rights.

Moreover, it would squarely contradict the USGS
work if the KPOP were to conclude that there are no
linmological mechanisms that make Lake surface eleva-
tion a useful tool in fishery protection. The USGS work
itself identifies such mechanisms.

For example, the USGS Executive Summary cites at
least two such mechanisms in order to explain the occa-
sions when such effects are, indeed, clearly observable.
For example, the Summary specifies that “low lake
level. . . may have contributed to the high phosphorus
concentrations by way of enhanced internal loading”
dut to high winds mixing sediment into the water
column. (Executive Summary, p. 18 first full Y.)
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Similarly, it is said that “July lake level may have
also contributed [to very low dissolved oxygen] by
concentrating oxygen demanding material into a
smaller water column.” (Executive Summary, p. 18,
top 1.)

Moreover, in addition to the mechanisms cited in the
USGS Executive Summary, the administrative record
contains at least two other mechanisms showing that
lake surface elevation must be considered as a fishery
management tool. First, low late-season elevations
heighten the risk of winter fish kill as snow covers the
frozen lake driving dissolved oxygen to lethally low
levels. A higher water column reduces this risk.

Second, very low late-season Lake surface elevations
increase the risk of being unable to refill the Lake to
meet the spawning-season surface elevations required
elsewhere in the KPOP. Again, Lake surface elevation
is not irrelevant as a management tool.

In sum, the USGS work cannot support, nor was it
designed or intended by USGS to support, a KPOP
conclusion that Lake surface elevation is not a useful
management tool for protecting Upper Klamath Lake
fisheries late in the water year. Both the USGS work
and the rest of the administrative record contradict
such a conclusion.

The salient point is, again, that the current posture of
the KPOP proceedings does not warrant taking any
steps that jeopardize the Department’s position in the
Klamath Basin Adjudication, much less steps that wold
compromise the Tribes’ water rights. Development of a
1996 interim water management plan for the Klamath
Project is an appropriate next step for the Department.
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Thank you for your consideration of this letter. We
look forward to discussing these matters with you.

Very truly yours,

/s/ ELWOOD H. MILLER, JR.
EvLwooD H. MILLER, JR.
Director, Department of

Natural Resources
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THE WHITE HOUSE
WASHINGTON

October 4, 1993

MEMORANDUM FOR HEADS OF DEPARTMENTS
AND AGENCIES

SUBJECT: The Freedom of Information Act

I am writing to call your attention to a subject that is of
great importance to the American public and to all
Federal departments and agencies—the administration
of the Freedom of Information Act, as amended (the
“Act”). The Act is a vital part of the participatory
system of government. I am committed to enhancing its
effectiveness in my Administration.

For more than a quarter century now, the Freedom of
Information Act has played a unique role in strengthen-
ing our democratic form of government. The statute
was enacted based upon the fundamental principle that
an informed citizenry is essential to the democratic
process and that the more the American people know
about their government the better they will be gov-
erned. Openness in government is essential to account-
ability and the Act has become an integral part of that
process.

The Freedom of Information Act, moreover, has been
one of the primary means by which members of the
public inform themselves about their government. As
Vice President Gore made clear in the National Per-
formance Review, the American people are the Federal
Government’s customers. Federal deparments and
agencies should handle request for information in a



137

customer-friendly manner. The use of the Act by
ordinary citizens is not complicated, nor should it be.
The existence of unnecessary bureaucratic hurdles has
no place in its implementation.

I therefore call upon all Federal departments and
agencies to renew their commitment to the Freedom of
Information Act, to its underlying principles of govern-
ment openness, and to its sound administration. This is
an appropriate time for all agencies to take a fresh look
at their administration of the Act, to reduce backlogs of
Freedom of Information Act requests, and to conform
agency practice to the new litigation guidance issued by
the Attorney General, which is attached.

Further, I remind agencies that our commitment to
openness requires more than merely responding to
requests from the public. Each agency has a respon-
sibility to distribute information on its own initiative,
and to enhance public access through the use of elec-
tronic information systems. Taking these steps will
ensure compliance with both the letter and spirit of the
Act.

/s/ WILLIAM J. CLINTON
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Office of the Attorney General
Washington, D.C. 20530

October 4, 1993

MEMORANDUM FOR HEADS OF DEPARTMENTS
AND AGENCIES

SUBJECT: The Freedom of Information Act

President Clinton has asked each Federal deparment
and agency to take steps to ensure it is in compliance
with both the letter and the spirit of the Freedom of
Information Act (FOIA), 5 U.S.C. § 552. The Depart-
ment of Justice is fully committed to this directive and
stands ready to assist all agencies as we implement this
new policy.

First and foremost, we must ensure that the principle
of openness in government is applied in each and every
disclosure and nondisclosure decision that is required
under the Act. Therefore, I hereby rescind the Depart-
ment of Justice’s 1981 guidelines for the defense of
agency action in Freedom of Information Act litigation.
The Department will no longer defend an agency’s
withholding of information merely because there is
“substantial legal basis” for doing so. Rather, in deter-
mining whether or not to defend a nondisclosure deci-
sion, we will apply a presumption of disclosure.

To be sure, the Act accommodates, through its exemp-
tion structure, the countervailing interests that can
exist in both disclosure and nondisclosure of govern-
ment information. Yet while the Act’s exemptions are
designed to guard against harm to governmental and
private interests, I firmly believe that these exemp-
tions are best applied with specific reference to such
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harm, and only after consideration of the reasonably
expected consequences of disclosure in each particular
case.

In short, it shall be the policy of the Department of
Justice to defend the assertion of a FOIA exemption
only in those cases where the agency reasonably fore-
sees that disclosure would be harmful to an interest
protected by that exemption. Where an item of
information might technically or arguably fall within an
exemption, it ought not to be withheld from a FOIA
requester unless it need be.

It is my belief that this change in policy serves the
public interest by achieving the Act’s primary objective
—maximum responsible disclosure of government
information—while preserving essential confidentiality.
Accordingly, I strongly encourage your FOIA officers
to make “discretionary disclosures” whenever possible
under the Act. Such disclosures are possible under a
number of FOIA exemptions, especially when only a
governmental interest would be affected. The exemp-
tions and opportunities for “discretionary disclosures”
are discussed in the Discretionary Disclosure and
Waiver section of the “Justice Department Guide to the
Freedom of Information Act.” As that discussion
points out, agencies can make discretionary FOIA dis-
closures as a matter of good public policy without con-
cern for future “waiver consequences” for similar
information. Such disclosures can also readily satisfy
an agency’s “reasonable segregation” obligation under
the Act in connection with marginally exempt informa-
tion, see 5 U.S.C. § 552(b), and can lessen an agency’s
administrative burden at all levels of the administrative
process and in litigation. I note that this policy is not
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intended to create any substantive or procedural rights
enforceable at law.

In connection with the repeal of the 1981 guidelines, I
am requesting that the Assistant Attorneys General for
the Department’s Civil and Tax Divisions, as well as
the United States Attorneys, undertake a review of the
merits of all pending FOIA cases handled by them,
according to the standards set forth above. The
Department’s litigating attorneys will strive to work
closely with your general counsels and their litigation
staffs to implement this new policy on a case-by-case
basis. The Department’s Office of Information and
Privacy can also be called upon for assistance in this
process, as well as for policy guidance to agency FOIA
officers.

In addition, at the Department of Justice we are under-
taking a complete review and revision of our regula-
tions implementing the FOIA, all related regulations
pertaining to the Privacy Act of 1974, 5 U.S.C. § 552a,
as well as the Department’s disclosure policies gener-
ally. We are also planning to conduct a Department-
wide “FOIA Form Review.” Envisioned is a compre-
hensive review of all standard FOIA forms and corre-
spondence utilized by the Justice Department’s various
components. These items will be reviewed for their
correctness, completeness, consistency, and particularly
for their use of clear language. As we conduct this
review, we will be especially mindful that FOIA re-
questers are users of a government service, partici-
pants in an administrative process, and constituents of
our democratic society. I encourage you to do likewise
at your departments and agencies.
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Finally I would like to take this opportunity to raise
with you the longstanding problem of administrative
backlogs under the Freedom of Information Act. Many
Federal departments and agencies are often unable to
meet the Act’s ten-day time limit for processing FOIA
requests, and some agencies — especially those dealing
with high-volume demands for particularly sensitive
records—maintain large FOIA backlogs greatly
exceeding the mandated time period. The reasons for
this may vary, but principally it appears to be a
problem of too few resources in the face of too heavy a
workload. This is a serious problem—one of growing
concern and frustration to both FOIA requesters and
Congress, and to agency FOIA officers as well.

It is my hope that we can work constructively together,
with Congress and the FOIA-requester community, to
reduce backlogs during the coming year. To ensure
that we have a clear and current understanding of the
situation, I am requesting that each of you send to the
Department’s Office of Information and Privacy a copy
of your agency’s Annual FOIA Report to Congress for
1992. Please include with this report a letter describing
the extent of any present FOIA backlog, FOIA staffing
difficulties and any other observations in this regard
that you believe would be helpful.
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In closing, I want to reemphasize the importance of our
cooperative efforts in this area. The American public’s
understanding of the workings of its government is a
cornerstone of our democracy. The Department of
Justice stands prepared to assist all Federal agencies as
we make government throughout the executive branch
more open, more responsive, and more accountable.

/sl JANET RENO




