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In The

SUPREME COURT OF THE UNITED STATES

HILLSIDE DAIRY INC., A&A DAIRY, L&S DAIRY, and MILKY
WAY FARMS,

Petitioners,
VS.

WILLIAM J. LYONS, JR., Secretary, Department of Food &
Agriculture, State of California, and ROBERT TAD BELL,
Undersecretary, Department of Food & Agriculture, State of
California,

Respondents.
On Petition for a Writ of Certiorari to the United States
Court of Appeals for the Ninth Circuit

MOTION FOR LEAVE TO FILE AN AMICUS CURIAE BRIEF
BRIEF OF AMICUS CURIAE IN SUPPORT OF PETITION
FOR “mes:=
WRIT OF CERTIORARI

COMES now the Dairy Institute of California
(hereafter “Dairy Institute) by and through its counsel and
files the following Motion For Leave To File An Amicus
Curiae Brief and Amicus Curiae Brief In Support Of
Petitioners’, Hillside Dairy Inc., A&A Dairy, L&S Dairy, and
Milky Way Farms, Petition for Writ of Certiorari to the
United States Court of Appeals for the Ninth Circuit,
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QUESTIONS PRESENTED F OR REVIEW

L Whether California’s mjjic “pricing ang
pPooling~ regulations which directly

labeling standards are €xempted from
the dormant Commerce Clause of the
United States Constitution by section
144 of the 1996 Farm Bill?



Since Dairy Institute’s interests in this case have
constitutional dimensions, and because the Respondent
has failed to advance any material Jjustifiable reason
supporting its decision to withhold consent, Dairy Institute
respectfully requests leave to file the following Amicus
Curiae Brief.? '

I INTERESTS OF AMICUS CURIAE

Dairy Institute of California is a California non-profit
mutual benefit trade association representing dairy
processing companies that purchase 52% of the milk
produced in California and manufacture over 80% of the
fluid, frozen and cultured dairy products and cheese made
in California. Many Dairy Institute members also have
manufacturing facilities in other states,

California processors have historically supported
California’s regulated minimum pricing structure
administered through the state's milk marketing program.
This support has been based on a belief that the state's
programs do not
adversely affect a processor's operations within the State,
and do not reach beyond the state’s borders in a manner
prohibited by state federal laws.

_ California milk processors compete nationally with
yocessors in other states on a wide variety of products.
-alifornia milk processors depend on their ability to
‘urchase milk from sources outside California in order to
1eet their obligations to customers while still remaining

Yo counsel for any party to this proceeding authored this brief in whole
in part. No person or entity other than Amicus Curiae Dairy Institute
California, its members or counsel, made any monetary contribution to
preparation or submission of this brief.
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Dairy et al v, Lyons, et al, and the Ponderosa Dairy, et al. v,

.
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Competitive with other suppliers operating in the same
market. The ability of California processors to obtain milk
from these out-of-state sources ensures that the
marketplace remains competitive and that Prices paid by
Processors are not unduly enhanced by milk suppliers.

The July 1997 amendments to California’s Pooling
Plan more fully described in the Petition for Writ of
Certiorari filed by Petitioners in this matter (the
"Amendments”) have upset this balance. Ag g result of

IL. SUMMARY OF ARGUMENT

'In Section 144, Congress intended to provide
~ California with an e€xemption from the dormant Commerce

extending this exemption to state regulations involving the
pooling and pricing of milk. Rather than attempting to
locate an “unambiguous indication” and “unmistakenly



states within the Ninth Circuit's Jjurisdiction, to more freely
burden interstate commerce.

M1 ARGUMENT

Dairy Institute hereby adopts the arguments
presented in Petitioners Hillside Dairy, Inc., A&A Dairy, L&S

“unambiguous indication or “unmistakenly clear expression
of congressional intent to do SO in Section 144. For these
reasons, Dairy Institute of California respectfully urges that
a Writ of Certiorari issue,

Respectfully submitted,

Thomas S. Knox, Esq.*

John M. Lemmon, Esq.
- Knox, Lemmon & Anapolsky, LLP

One Capitol Mall, Suite 700

Sacramento, California 95814

(916) 498-9911

Attorneys for Amicus Curiae Dairy Institute of
California

March 5, 2002
*Counsel of Record
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Charles M. English, Jr., Esq. Andrea Hackett Henningsen
Keith Fis hler, Bsq. Stecfel, Lavitr & Weisa
Thelen, Reid & Priest, LT P A Professional Corporation

" 701 Pem ylvaniea Ave,, One Embarcadero Center, 307 .
N.W, Surt= 800 San Francisco, CA 94111
Washingt >n, D.CC. 20004 :
John H. \ etne, Esq. Richard Hegse, Eaq,
15 Powon s Street 2 White Strezt

Amesbur-, MA 01913 Concord, NH 0330

I déclare undq»pa:auyofpujmynnd:rme laws of the United States of America thu the
forcgoingisuucandcm‘&xemtedonfetmmyﬁ,zm _ .
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CaseNane: HUlside Datry, et oL v. Wittiam J, Lyons, Jr., et al. - Docket Ne. 91.930
Fonderosa Dairy, et oL v. William J. Lyons, Jr,, €1 ot . Docket No. 91-108

OlFebnmyZI.mmmchnzwimSwComMu 30.4 and 29.5, I cansed
mbéxﬂdbymﬂﬂnmﬁ)capisofhﬁ:ﬂowhgdommu:

CORRE::PONDENCE OF FEBRUARY 71, 2082 ADDRESSED TO MR, FRANK J.
mwomcmzrnnrmcumxormmcomr OF THE UNITED
STATES

nnallmqlﬁmdpmﬁqttbobﬂowihglddrmuofmd:

. Charles M. English, Jr_, Esq. ) i  Andrea Hackery Henningsen
Ksith Fischler, Esq. Sweful, Levitt-& Weine
Thelen, Reid & Priest, LLP A Professional Corporation
701 Penasylvanica Ave, Ono Embarcaderp Center, 30* F1,
N.W., Suit= 800 San Francisco, CA 9411]
Washin ston, D.C. 20004
John H. Vewe, Esq. Richard Hesse, Esq.
15 Pow o Street - 2 White Street
Amcshiry, MA 01913 Concord, NH 0330

I leclare under penalty of perjury under the faws of the Unijted States of America that tha
forcgoiny. is true and catrect, Executed on February 21, 2002,
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