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ILOHV� WKH� IROORZLQJ� $PLFXV� &XULDH� EULHI� LQ� VXSSRUW� RI�
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0LON\� :D\� )DUPV�� 3HWLWLRQ� IRU� :ULW� RI� &HUWLRUDUL� WR� WKH�

8QLWHG�6WDWHV�&RXUW�RI�$SSHDOV�IRU�WKH�1LQWK�&LUFXLW��

�



��

,17(5(676�2)�$0,&86�&85,$(�

1HYDGD� DQG� WKH� &RPPLVVLRQ� KDYH� DQ� LQWHUHVW� LQ�

PDLQWDLQLQJ� VDWLVIDFWRU\� PDUNHWLQJ� FRQGLWLRQV� DQG� WKH�

UHDVRQDEOH� VWDELOLW\� RI� SURGXFWLRQ� DQG� PDUNHWLQJ� RI� IOXLG�

PLON�� � 156� ������������ � 3XUVXDQW� WR� 6XSUHPH� &RXUW� 5XOH�

������ ERWK� RI� WKH� DERYH� SDUWLHV� VXEPLW� WKLV� $PLFXV� &XULDH�

%ULHI�LQ�VXSSRUW�RI�3HWLWLRQHUV¶�HIIRUWV�WR�UHYHUVH�WKH�VXPPDU\�

MXGJPHQW�HQWHUHG�DJDLQVW�WKHP�E\�WKH�GLVWULFW�FRXUW��

7KH�&RPPLVVLRQ�LV�D�VWDWH�DJHQF\�WKDW�ZDV�FUHDWHG�E\�WKH�

1HYDGD�6WDWH�/HJLVODWXUH�LQ������WR������3URPRWH�SURGXFWLRQ�

DQG� PDUNHWLQJ� RI� PLON�� ���� (OLPLQDWH� XQIDLU� RU� GHVWUXFWLYH�

WUDGH�SUDFWLFHV������(QVXUH�DQ�DGHTXDWH�DQG�FRQWLQXRXV�VXSSO\�

RI� IUHVK� PLON� WR� FRQVXPHUV�� DQG� ���� 3URWHFW� WKH� KHDOWK� DQG�

ZHOIDUH�RI�WKH�SHRSOH�RI�1HYDGD���7KH�&RPPLVVLRQ�IXQFWLRQV�

XQGHU�WKH�SURYLVLRQV�VHW�IRUWK�LQ�1HYDGD�5HYLVHG�6WDWXWHV�����

DQG� 1HYDGD� $GPLQLVWUDWLYH� &RGH� ����� 3UHVHQWO\�� WKH�

&RPPLVVLRQ� UHJXODWHV� ���� OLFHQVHHV�� DSSUR[LPDWHO\� WZR�

WKLUGV�RI�ZKLFK�DUH�RXW�RI�VWDWH��

1HYDGD�DQG�LWV�&RPPLVVLRQ�KDYH�GHFODUHG�D�SXEOLF�LQWHUHVW�

LQ�WKH�SURGXFWLRQ�DQG�GLVWULEXWLRQ�RI�IOXLG�PLON��156�����������

,Q�WKH�H[HUFLVH�RI�LWV�SROLFH�SRZHUV�DQG�LQ�IXUWKHUDQFH�RI�WKH�

KHDOWK�DQG�ZHOIDUH�RI�LWV�FLWL]HQV��1HYDGD�HQDFWHG�OHJLVODWLRQ�

IRU� WKH� VWDELOL]DWLRQ� DQG� PDUNHWLQJ� RI� IOXLG� PLON�� � 156�

�������� WR� 156� �������� LQFOXVLYH�� � 2QH� RI� 1HYDGD¶V�

DUWLFXODWHG�SXUSRVHV�LV�WR�³������HQDEOH�WKH�GDLU\�LQGXVWU\�ZLWK�

WKH� DLG� RI� WKH� VWDWH� WR� FRUUHFW� H[LVWLQJ� HYLOV�� GHYHORS� DQG�

PDLQWDLQ� VDWLVIDFWRU\� PDUNHWLQJ� FRQGLWLRQV� DQG� EULQJ� DERXW��

D� UHDVRQDEOH� DPRXQW� RI� VWDELOLW\� DQG� SURVSHULW\� LQ� WKH�

SURGXFWLRQ� DQG� PDUNHWLQJ� RI� IOXLG� PLON� DQG� IOXLG� FUHDP�´��

156�������������

1HYDGD�DQG�LWV�&RPPLVVLRQ�DUH�LQWHUHVWHG�LQ�SUHVHUYLQJ�WKH�

EHQHILWV� RI� XQREVWUXFWHG� FRPPHUFH�EHWZHHQ� VWDWHV� LQFOXGLQJ�

&DOLIRUQLD�DQG�1HYDGD�� �1HYDGD� WDNHV�VHULRXVO\� WKH�PDQGDWH�

RI�WKH�³GRUPDQW�&RPPHUFH�&ODXVH´�DQG�HQGHDYRUV�WR�SURPXO�
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JDWH� DQG� DGPLQLVWHU� UHJXODWLRQV� LQ� D� PDQQHU� WKDW� GRHV� QRW�

SODFH� SDURFKLDO� LQWHUHVWV� DKHDG� RI� WKH� 1DWLRQDO� LQWHUHVW� LQ�

XQREVWUXFWHG�LQWHUVWDWH�FRPPHUFH��

6800$5<�2)�$5*80(17�

7KH�H[FOXVLRQ�SURYLGHG�LQ�������RI�WKH�)HGHUDO�$JULFXOWXUH�

,PSURYHPHQW�DQG�5HIRUP�$FW�RI�������)$,5��ZDV� LQWHQGHG�

WR� SURYLGH� &DOLIRUQLD� ZLWK� ³�� �� �� DQ� H[HPSWLRQ� IURP� WKH�

SUHHPSWLRQ� SURYLVLRQV� RI� DQ\� )HGHUDO� ODZ� UHVSHFWLQJ�

VWDQGDUGV� RI� LGHQWLW\� DQG� ODEHOLQJ� IRU� IOXLG� PLON�´� � )$,5��

&RQIHUHQFH� 5HSRUW� WR� $FFRPSDQ\�+�5�� ������ ���WK� &RQJ���

�G�6HVV�� DW��������� �0DU������������
�
� �1HLWKHU� WKH� ODQJXDJH�

�������������������������������������������������
�
���� (IIHFW RQ IOXLG PLON VWDQGDUGV LQ WKH 6WDWH RI &DOLIRUQLD�

³7KH +RXVH ELOO SURYLGHV WKDW QRWKLQJ LQ WKLV $FW RU DQ\ RWKHU

SURYLVLRQ RI ODZ VKDOO SUHHPSW� SURKLELW� RU RWKHUZLVH OLPLW WKH

DXWKRULW\ RI WKH 6WDWH RI &DOLIRUQLD IURP HVWDEOLVKLQJ RU FRQWLQXLQJ

DQ\ ODZ� UHJXODWLRQ� RU UHTXLUHPHQW UHJDUGLQJ ��� WKH SHUFHQWDJH RI

PLON VROLGV RU VROLGV QRW IDW LQ IOXLG PLON SURGXFWV VROG DW UHWDLO RU

PDUNHWHG LQ WKH 6WDWH RI &DOLIRUQLD� RU ��� WKH ODEHOLQJ RI VXFK

IOXLG PLON SURGXFWV ZLWK UHJDUG WR PLON VROLGV RU VROLGV QRW IDW�

�6HFWLRQ ����

7KH 6HQDWH DPHQGPHQW KDV QR SURYLVLRQ�

7KH &RQIHUHQFH VXEVWLWXWH DGRSWV WKH +RXVH SURYLVLRQ� 7KH

FRQIHUHQFH�DGRSWHG ELOO SURYLGHV WKH 6WDWH RI &DOLIRUQLD DQ

H[HPSWLRQ IURP WKH SUHHPSWLRQ SURYLVLRQV RI DQ\ )HGHUDO ODZ

UHVSHFWLQJ VWDQGDUGV RI LGHQWLW\ DQG ODEHOLQJ IRU IOXLG PLON�

7KH 6WDWH RI &DOLIRUQLD KDV KDG D V\VWHP IRU UHTXLULQJ IRUWLILHG

IOXLG PLON VLQFH WKH HDUO\ ����¶V� 7KHVH IOXLG PLON VWDQGDUGV ZHUH

DGRSWHG E\ WKH 6WDWH OHJLVODWXUH DQG DQ\ UHYLVLRQ RI WKHVH VWDQGDUGV

PXVW EH DSSURYHG E\ WKH VWDWH OHJLVODWXUH� 7KHVH VWDQGDUGV DSSO\ WR

DOO IOXLG PLON VROG DW UHWDLO RU PDUNHWHG LQ WKH 6WDWH RI &DOLIRUQLD�

7KH 0DQDJHUV LQWHQG IRU WKH 6WDWH RI &DOLIRUQLD WR EH DEOH WR

IXOO\ HQIRUFH DQG DSSO\ LWV IOXLG PLON VWDQGDUGV DQG WKHLU DWWHQGDQW

ODEHOLQJ UHTXLUHPHQWV WR DOO IOXLG PLON VROG DW UHWDLO RU PDUNHWHG LQ

WKH 6WDWH RI &DOLIRUQLD� )RU 3XUSRVHV RI WKLV VHFWLRQ� WKH PDQDJHUV

LQWHQG ³IOXLG PLON´ PHDQV PLON LQ ILQDO SDFNDJHG IRUP IRU EHYHUDJH

XVH� �6HFWLRQ ����´
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FRQWDLQHG� LQ� ������� QRU� DQ\� H[SUHVVLRQ� DUWLFXODWHG� E\�

&RQJUHVV�HYLGHQFHV�DQ� LQWHQWLRQ� WR�H[WHQG� WKLV�H[HPSWLRQ� WR�

³SRROLQJ�DQG�SULFLQJ´�ODZV���,W�LV�WKH�H[SDQVLYH�LQWHUSUHWDWLRQ�

RI� ������ WR� LQFOXGH� ³SRROLQJ� DQG� SULFLQJ´� ODZV�� ILUVW�

DUWLFXODWHG� LQ� 6KDPURFN� )DUPV� Y�� 9HQHPDQ�� ���� )��G� �����

��WK�&LU���������FHUW��GHQLHG������6�&W��������������WKDW�PRVW�

FRQFHUQV�1HYDGD�DQG�LWV�GDLU\�SURGXFHUV��

7KH� FRXUW� GLG� QRW� UHDFK� WKH� IDFWXDO� LVVXH� RI� ZKHWKHU�

&DOLIRUQLD¶V�³SRROLQJ�DQG�SULFLQJ´�ODZV�GLVFULPLQDWHG�DJDLQVW�

LQWHUVWDWH� FRPPHUFH�� � ,QVWHDG� WKH� FRXUW� UHO\LQJ� XSRQ�

6KDPURFN� FDVH� KHOG� WKDW� &DOLIRUQLD¶V� ³SRROLQJ� DQG� SULFLQJ´�

ODZV� ZHUH� H[HPSW� IURP� WKH� &RPPHUFH� &ODXVH� E\� YLUWXH� RI��

�������6KDPURFN������)��G�DW������� �7KH�6KDPURFN�KROGLQJ�

SUHVXPSWLYHO\� SHUPLWV� &DOLIRUQLD� WR� LQVWLWXWH� ³SRROLQJ� DQG�

SULFLQJ´� ODZV� WKDW� GLVFULPLQDWH� DJDLQVW� RXW�RI�VWDWH� GDLU\�

SURGXFHUV� DQG� LQ� IDYRU� RI� ORFDO� SURGXFHUV�� HYHQ� ZKHQ� VXFK�

GLVFULPLQDWLRQ�ZRXOG�RUGLQDULO\�YLRODWH�WKH�FRPPHUFH�FODXVH���

1HYDGD�REMHFWV�WR�WKLV�RYHUO\�EURDG�LQWHUSUHWDWLRQ�RI��������

7KH� LVVXH� UDLVHG� LQ� WKLV� DSSHDO� LV� ZKHWKHU� WKH� �� ����

H[HPSWLRQ� DOORZV� &DOLIRUQLD� WR� GLVFULPLQDWH� LQ� IDYRU� RI�

&DOLIRUQLD� GDLU\� SURGXFHUV� WR� WKH� HFRQRPLF� GLVDGYDQWDJH� RI�

1HYDGD�GDLU\�SURGXFHUV���1HYDGD�FRQWHQGV�WKDW�WKH�KROGLQJ�LQ�

6KDPURFN� VKRXOG� EH� OLPLWHG� WR� RQO\� ³SRROLQJ� DQG� SULFLQJ´�

WKDW�KDV�D�GLUHFW�EHDULQJ�XSRQ�PLON�FRPSRVLWLRQ�DQG�ODEHOLQJ�

VWDQGDUGV� DV� RSSRVHG� WR� ³SRROLQJ� DQG� SULFLQJ´� WKDW� XQGXO\�

GLVFULPLQDWHV�DJDLQVW�LQWHUVWDWH�FRPPHUFH��

$5*80(17�

7KH� &RPPHUFH� &ODXVH� DXWKRUL]HV� &RQJUHVV� WR� UHJXODWH�

&RPPHUFH�DPRQJ�WKH�VHYHUDO�VWDWHV���8�6��&RQVW��$UW��,�������

FO�� ��� �:KHQ�&RQJUHVV� IDLOV� WR� H[HUFLVH� WKH� IXOO� H[WHQW� RI� LWV�

SRZHU� WR� UHJXODWH� LQWHUVWDWH� FRPPHUFH�� VWDWHV� DUH� IUHH� WR�

UHJXODWH� LI� WKHLU� UHJXODWLRQV� DUH�QRW� GLVFULPLQDWRU\� LQ�QDWXUH��

RU�LPSRVH�DQ�XQGXH�EXUGHQ�RQ�LQWHUVWDWH�FRPPHUFH���)ORULGD�

/LPH�	�$YRFDGR�*URZHUV�� ,QF�� Y��3DXO�� ����8�6�� ����� �����
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���6�&W�����������/�(G��G��������������,I�VWDWH�UHJXODWLRQV�DUH�

QRWKLQJ�PRUH� WKDQ� HFRQRPLF� SURWHFWLRQLVP� WKH\� DUH� LQYDOLG���

0LQQHVRWD�Y��&ORYHU�/HDI�&UHDPHU\�&R�������8�6������������

���� 6�&W�� ����� ��� /�(G��G� ���� �������� � (YHQ� ZKHQ� VWDWH�

UHJXODWLRQ� LPSRVHV� RQO\� DQ� LQFLGHQWDO� EXUGHQ� LW� FDQ� VWLOO� EH�

XQFRQVWLWXWLRQDO� LI� LW� LPSRVHV� DQ� H[FHVVLYH� EXUGHQ� RQ�

LQWHUVWDWH� FRPPHUFH�� �3LNH� Y�� %UXFH� &KXUFK�� ,QF��� ����8�6��

�������������6�&W����������/�(G��G�������������

'HVSLWH� WKH� OLPLWDWLRQV� LPSRVHG� RQ� VWDWHV� XQGHU� WKH�

³GRUPDQW�&RPPHUFH�&ODXVH´��&RQJUHVV� KDV� WKH� DXWKRULW\� WR�

H[HPSW� VWDWH� ODZ� IURP� WKH� FRPPHUFH� FODXVH� HYHQ� ZKHQ� LW�

LQWHUIHUHV�ZLWK�LQWHUVWDWH�FRPPHUFH���:HVWHUQ�	�6RXWKHUQ�/LIH�

,QV��&R��Y��6WDWH�%G��2I�(TXDOL]DWLRQ������8�6����������������

6�&W�����������/�(G��G��������������8QGHU�������RI�)$,5�LW�

LV� FOHDU� WKDW�&RQJUHVV� LQWHQGHG� WR� LQVXODWH�&DOLIRUQLD¶V�PLON�

FRPSRVLWLRQ� DQG� ODEHOLQJ� VWDQGDUGV� IURP� IHGHUDO� UHJXODWLRQ���

:KDW�LV�XQFOHDU�LV�ZKHWKHU�&RQJUHVV�LQWHQGHG�������RI�)$,5�

WR� LPPXQL]H� &DOLIRUQLD� IURP� WKH� &RPPHUFH� &ODXVH� ZLWK�

UHJDUG� WR� ³SRROLQJ� DQG� SULFLQJ´� WKDW� LV� XQUHODWHG� WR� PLON�

FRPSRVLWLRQ�DQG�ODEHOLQJ���

,W� LV� 1HYDGD¶V� SRVLWLRQ� WKDW� &RQJUHVV¶� LQWHQW� WR� OLPLW�

&DOLIRUQLD¶V� H[HPSWLRQ� WR� PLON� FRPSRVLWLRQ� DQG� ODEHOLQJ�

VWDQGDUGV�LV�FOHDUO\�VWDWHG�LQ�������RI�)$,5���,I�WKHUH�LV�GRXEW�

DV�WR�&RQJUHVV¶�LQWHQW�DIWHU�FRQVLGHULQJ��������WKHQ�WKH�LQWHQW�

H[SUHVVHG�LQ�WKH�&RQIHUHQFH�5HSRUW�LV�WKH�QH[W�EHVW�LQGLFDWLRQ�

RI�ZKDW�&RQJUHVV�LQWHQGHG���,I�DIWHU�FRQVLGHULQJ�������DQG�WKH�

&RQIHUHQFH� 5HSRUW� &RQJUHVV¶� LQWHQW� LV� VWLOO� XQFOHDU�� WKHQ�

&RQJUHVV� KDV� QRW� H[SUHVVHG� D� PDQLIHVW� LQWHQW� WR� H[HPSW�

&DOLIRUQLD� IURP� WKH� &RPPHUFH� &ODXVH� ZLWK� UHJDUG� WR�

³SRROLQJ� DQG� SULFLQJ´� XQUHODWHG� WR� PLON� FRPSRVLWLRQ� DQG�

ODEHOLQJ�VWDQGDUGV��



��

$�� 6WDWXWRU\�,QWHUSUHWDWLRQ�

7KH� ILUVW� FDQRQ� RI� VWDWXWRU\� LQWHUSUHWDWLRQ� LV� DOZD\V� WKH�

ODQJXDJH� RI� WKH� VWDWXWH� LWVHOI�� � :H� VWDUW� E\� SUHVXPLQJ� WKDW�

&RQJUHVV�VD\V�ZKDW�LW�PHDQV�DQG�PHDQV�ZKDW�LW�VD\V�� �:KHQ�

WKH� ODQJXDJH� RI� D� VWDWXWH� LV� XQDPELJXRXV� MXGLFLDO� LQTXLU\� LV�

OLPLWHG�WR�WKH�VWDWXWH�LWVHOI���³:KHQ�WKH�ZRUGV�RI�D�VWDWXWH�DUH�

XQDPELJXRXV�� WKHQ�� WKLV� ILUVW� FDQRQ� LV� DOVR� WKH� ODVW�� µMXGLFLDO�

LQTXLU\�LV�FRPSOHWH�¶��&RQQHFWLFXW�1DWLRQDO�%DQN�Y��*HUPDLQ��

����8�6����������������6�&W������������/�(G��G�������������

$OWKRXJK� WKH� ODQJXDJH� RI� �� ���� FUHDWHV� D� EURDG� EDVHG�

H[FOXVLRQ� IRU� &DOLIRUQLD¶V� PLON� FRPSRVLWLRQDO� DQG� ODEHOLQJ�

VWDQGDUGV�� LW� GRHV� QRW� DSSHDU� WR� SURYLGH� &DOLIRUQLD� ZLWK� DQ�

H[HPSWLRQ� IURP� ³SRROLQJ� DQG� SULFLQJ´� WKDW� YLRODWHV� WKH�

&RPPHUFH� &ODXVH�� � ,W� LV� QRW� QHFHVVDU\� WR� FKDOOHQJH� WKH�

6KDPURFN� FRXUW¶V� KROGLQJ� ³�� �� �� WKDW� WKH�PLON� FRPSRVLWLRQDO�

VWDQGDUGV�DUH�LPPXQH�IURP�&RPPHUFH�&ODXVH�FKDOOHQJH�������´�

6KDPURFN�� ���� )��G� DW� ������ 1HYDGD� LV� IRFXVHG� RQ� D�

QDUURZHU�LVVXH���7KDW�LV��ZKHWKHU�&RQJUHVV�LQWHQGHG�������WR�

H[HPSW� ³SRROLQJ� DQG� SULFLQJ´� WKDW� LV� XQUHODWHG� WR� PLON�

FRPSRVLWLRQDO� DQG� ODEHOLQJ� VWDQGDUGV� IURP� WKH� &RPPHUFH�

&ODXVH���$�IDLU�UHDGLQJ�RI�������GLVFORVHV�RQO\�DQ�LQWHQWLRQ�WR�

H[HPSW�&DOLIRUQLD¶V�FRPSRVLWLRQDO�DQG�ODEHOLQJ�VWDQGDUGV�
�
�

7KH�FRXUW� LQ�6KDPURFN� DFNQRZOHGJHG� WKDW�������GRHV�QRW�

PHQWLRQ�RU�UHIHU�WR�SULFLQJ�DQG�SRROLQJ�ODZV��6KDPURFN������

)��G� DW� ������ � $OWKRXJK� WKH� FRXUW� LQ� 6KDPURFN� UHFRJQL]HG�

WKDW� ������GRHV�QRW� VSHFLILFDOO\� UHIHU� WR�SULFLQJ� DQG�SRROLQJ�

ODZV�� WKH� FRXUW� QRQHWKHOHVV� FRQFOXGHG� WKDW� ³�� �� �� SULFLQJ� DQG�

�������������������������������������������������
�
� ��� SURYLGHV� ³1RWKLQJ LQ WKLV $FW RU DQ\ RWKHU SURYLVLRQ RI ODZ

VKDOO EH FRQVWUXHG WR SUHHPSW� SURKLELW� RU RWKHUZLVH OLPLW WKH DXWKRULW\ RI

WKH 6WDWH RI &DOLIRUQLD� GLUHFWO\ RU LQGLUHFWO\� WR HVWDEOLVK RU FRQWLQXH WR

HIIHFW DQ\ ODZ� UHJXODWLRQ� RU UHTXLUHPHQW UHJDUGLQJ� ��� WKH SHUFHQWDJH RI

PLON VROLGV RU VROLGV QRW IDW LQ IOXLG PLON SURGXFWV VROG DW UHWDLO RU

PDUNHWHG LQ WKH 6WDWH RI &DOLIRUQLD� RU ��� WKH ODEHOLQJ RI VXFK IOXLG PLON

SURGXFWV ZLWK UHJDUG WR PLON VROLGV RU VROLGV QRW IDW�´
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SRROLQJ� SURYLVLRQV� IDOO� XQGHU� WKH� DPELW� RI� WKH� SURKLELWLRQ�

DJDLQVW� LQGLUHFW� OLPLWDWLRQV� RQ� ODZV�� UHJXODWLRQV�� RU�

UHTXLUHPHQWV�UHJDUGLQJ�PLON�VWDQGDUGV�´�6KDPURFN������)��G�

DW� ������ 7KH� FRXUW� PDGH� WKLV� FRQFOXVLRQ� EDVHG� XSRQ�

6KDPURFN� )DUPV¶� FRQFHVVLRQ� GXULQJ� RUDO� DUJXPHQW� DQG� WKH�

KHDULQJ�WHVWLPRQ\�RI�WKH�+RQRUDEOH�%LOO�7KRPDV�DQG�&UDLJ�6��

$OH[DQGHU��6KDPURFN������)��G�DW�������

,W�LV�FOHDU�WKDW�������VD\V�QRWKLQJ�DERXW�H[HPSWLQJ�SULFLQJ�

DQG� SRROLQJ� SURYLVLRQV� IURP� IHGHUDO� VWDWXWHV� DQG� UHJXODWLRQV�

OHW�DORQH�IURP�WKH�&RPPHUFH�&ODXVH���,Q�LQWHUSUHWLQJ�D�VWDWXWH�

WKH�SUHVXPSWLRQ�LV�WKDW�WKH�OHJLVODWXUH�VD\V�ZKDW�LW�PHDQV�DQG�

PHDQV�ZKDW�LW�VD\V�� �&RQQHFWLFXW�1DWLRQDO�%DQN������8�6��DW�

������,Q�NHHSLQJ�ZLWK�WKH�6XSUHPH�&RXUW¶V�DGPRQLWLRQ�WR�JLYH�

HIIHFW�WR�WKH�SODLQ�PHDQLQJ�RI�VWDWXWHV��VLOHQFH�LV�D�FRPSHOOLQJ�

LQGLFDWLRQ�RI�DQ�LQWHQW�QRW�WR�LQFOXGH��

%�� /HJLVODWLYH�+LVWRU\�

$LGHG� E\� 6KDPURFN� )DUPV¶� FRQFHVVLRQ� GXULQJ� RUDO�

DUJXPHQW�� WKH� FRXUW� FRQFOXGHG� ³�� �� �� WKH�SULFLQJ� DQG�SRROLQJ�

ODZV� ZHUH� DGRSWHG� LQ� RUGHU� WR� DVVLVW� PLON� SURGXFHUV� LQ�

FRPSO\LQJ� ZLWK� PLON� FRQWHQW� SURYLVLRQV�´� 6KDPURFN�� ����

)��G� DW� ������ � 7KH� FRXUW� LQ� 6KDPURFN� KHOG� WKLV� FRQFHVVLRQ�

ZDV�³������DPSO\�VXSSRUWHG�E\�WKH�OHJLVODWLYH�KLVWRU\�VXUURXQG�

LQJ�WKH�SDVVDJH�RI�������RI�WKH�)DUP�%LOO��ZKLFK�GHPRQVWUDWHV�

WKDW� &RQJUHVV� LQWHQGHG� WKDW� WKH� PLON� SULFLQJ� DQG� SRROLQJ�

VFKHPH�EH�LQFOXGHG�LQ�WKH�H[HPSWLRQ�DV�D�PHDQV�RI�HIIHFWLQJ�

&DOLIRUQLD¶V� PLON� FRPSRVLWLRQ� VWDQGDUGV�´� � 6KDPURFN�� ����

)��G� DW� ������ � 7KH� OHJLVODWLYH� KLVWRU\� WKH� FRXUW� UHOLHG� XSRQ�

ZDV� WKH� WHVWLPRQ\� RI� +RQRUDEOH� %LOO� 7KRPDV�� D� &DOLIRUQLD�

&RQJUHVVPDQ��DQG�&UDLJ�6��$OH[DQGHU��([HFXWLYH�'LUHFWRU�RI�

WKH�'DLU\�,QVWLWXWH�RI�&DOLIRUQLD��6KDPURFN������)��G�DW�������

7KH�FRXUW�LQ�6KDPURFN�FRQVLGHUHG�WKLV�WHVWLPRQ\�DV�HYLGHQFH�

RI� &RQJUHVV¶� LQWHQW� WR� LQFOXGH� ³SRROLQJ� DQG� SULFLQJ´�ZLWKLQ�

WKH�H[HPSWLRQ�FRYHUHG�E\��������6KDPURFN������)��G�DW�������
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1HYDGD� VXJJHVWV� WKDW� WKH� EHVW� LQGLFDWLRQ� RI� &RQJUHVV¶�

LQWHQW� LV� FRQWDLQHG� LQ� VWDWHPHQWV� RI�&RQJUHVV� LWVHOI�� DQG� QRW�

WKRVH� RI� LQWHUHVWHG� ZLWQHVVHV� EHIRUH� FRPPLWWHHV� DQG�RU�

VXEFRPPLWWHHV�� � 7KH� LQWHQW� RI� ������ LV� EHVW� VHW� IRUWK� LQ� WKH�

&RQIHUHQFH�5HSRUW� IRU� WKH�)HGHUDO�$JULFXOWXUH� ,PSURYHPHQW�

DQG� 5HIRUP� $FW� RI� ������ � ³7KH� FRQIHUHQFH�DGRSWHG� ELOO�

SURYLGHV� WKH� 6WDWH� RI� &DOLIRUQLD� DQ� H[HPSWLRQ� IURP� WKH�

SUHHPSWLRQ� SURYLVLRQV� RI� DQ\� )HGHUDO� ODZ� UHVSHFWLQJ�

VWDQGDUGV� RI� LGHQWLW\� DQG� ODEHOLQJ� IRU� IOXLG� PLON�´� � ³7KH�

PDQDJHUV�LQWHQG�IRU�WKH�6WDWH�RI�&DOLIRUQLD�WR�EH�DEOH�WR�IXOO\�

HQIRUFH�DQG�DSSO\�LWV�IOXLG�PLON�VWDQGDUGV�DQG�WKHLU�DWWHQGDQW�

ODEHOLQJ� UHTXLUHPHQWV� WR� DOO� IOXLG� PLON� VROG� DW� UHWDLO� RU�

PDUNHWHG�LQ�WKH�6WDWH�RI�&DOLIRUQLD�´��7KH�&RQIHUHQFH�5HSRUW�

VD\V� DQG� 1HYDGD� VXEPLWV� WKDW� WKH� H[SUHVVHG� LQWHQW� RI�

&RQJUHVV�ZDV� WR�SURYLGH�&DOLIRUQLD�ZLWK�DQ�H[HPSWLRQ�³�� �� ��

UHVSHFWLQJ� VWDQGDUGV� RI� LGHQWLW\� DQG� ODEHOLQJ� IRU� IOXLG� PLON��

�� �� �� �´��1RWKLQJ�LQ�WKH�&RQIHUHQFH�5HSRUW�RQ�������LQGLFDWHV�

DQ� LQWHQWLRQ� WR� H[HPSW� SRROLQJ� DQG� SULFLQJ� IURP� IHGHUDO�

VWDWXWHV�� UHJXODWLRQV�� RU� WKH� &RPPHUFH� &ODXVH�� � :KDW�

&RQJUHVV� H[SUHVVHG� ZDV� LQWHQW� WR� H[HPSW� ³VWDQGDUGV� RI�

LGHQWLW\�DQG�ODEHOLQJ�´�

7R�UHDFK�LWV�GHFLVLRQ��WKH�FRXUW�LQ�6KDPURFN�FRQFOXGHG�WKDW�

YDULRXV� HOHPHQWV� RI� WKH� PLON� IRUWLILFDWLRQ� VFKHPH� DUH�

LQWHUUHODWHG� DQG� PXWXDOO\� LQWHUGHSHQGHQW� RQ� WKH� SULFLQJ� DQG�

SRROLQJ� SURYLVLRQV�� HUJR� SRROLQJ� DQG� SULFLQJ� ZHUH� DOVR�

H[HPSW��6KDPURFN�� ���� )��G� DW� ������ � 7KLV� FRQFOXVLRQ�ZDV�

EDVHG�XSRQ�6KDPURFN�)DUPV¶�FRQFHVVLRQ�DQG� WKH�VWDWHPHQWV�

RI� +RQRUDEOH� %LOO� 7KRPDV� DQG� &UDLJ� 6�� $OH[DQGHU��

6KDPURFN������)��G�DW��������7KLV�FRQFOXVLRQ�UHDGV�IDU�PRUH�

LQWR�������WKDQ�ZDV�HYHU�H[SUHVVHG�E\�&RQJUHVV��

&�� 0DQLIHVW�,QWHQW��

1HYDGD� DJUHHV� WKDW� IRU� &RQJUHVV� WR� DXWKRUL]H� VWDWH� ODZV�

WKDW�YLRODWH�WKH�&RPPHUFH�&ODXVH��LWV�LQWHQW�PXVW�EH�PDQLIHVW�

DQG� XQPLVWDNDEO\� FOHDU�� �&�	� $� &DUERQH�� ,QF��� Y�� 7RZQ� RI�
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&ODUNVWRQ�� ����8�6�� ����� ����� ����6�&W�� ������ ����/�(G��G�

�������������&RQJUHVV¶�LQWHQW�FDQ�EH�JOHDQHG�IURP�WKH�VWDWXWH��

LI�XQDPELJXRXV�� DQG�RU� WKH� OHJLVODWLYH�KLVWRU\�� LI� DPELJXRXV���

6SRUKDVH�Y��1HEUDVND�H[�UHO�'RXJODV������8�6����������������

6�&W�����������/�(G��G��������������

+HUH� &DOLIRUQLD� KDV� WKH� EXUGHQ� RI� SURYLQJ� &RQJUHVV�

LQWHQGHG� WR� H[HPSW� LWV� SRROLQJ� DQG� SULFLQJ� ODZV� IURP� WKH�

&RPPHUFH�&ODXVH�� �6KDPURFN�)DUPV�Y��9HQHPDQ�� ����)��G�

DW� ������ � ,I� &DOLIRUQLD� IDLOV� WR� VKRZ� D� PDQLIHVW� LQWHQW�� WKH�

&RPPHUFH�&ODXVH�VWDQGV�XQDEDWHG��

)RU� WKH� UHDVRQV�H[SUHVVHG�DERYH�1HYDGD�GRHV�QRW�EHOLHYH�

&DOLIRUQLD� KDV� PDGH� VXFK� D� VKRZLQJ� UHJDUGLQJ� SRROLQJ� DQG�

SULFLQJ� ODZV� WKDW� DUH� XQUHODWHG� WR� PLON� FRPSRVLWLRQ� DQG�

ODEHOLQJ� VWDQGDUGV�� ������ SURYLGHV� OLWWOH� LI� DQ\� KHOS� LQ�

GHFLSKHULQJ� &RQJUHVV¶� LQWHQW� ZLWK� UHJDUG� WR� SRROLQJ� DQG�

SULFLQJ�ODZV��7KH�WHVWLPRQ\�RI� WZR�LQGLYLGXDOV� WR�D�FRQJUHV�

VLRQDO� VXEFRPPLWWHH� LV� LQVXIILFLHQW� WR� HYLGHQFH� D� ³PDQLIHVW�

LQWHQW´� RI� &RQJUHVV�� QRU� GRHV� WKDW� WHVWLPRQ\� ULVH� WR� D� OHYHO�

DERYH� WKDW� H[SUHVVHG� E\�&RQJUHVV� LQ� LWV�&RQIHUHQFH�5HSRUW��

2Q�EDODQFH�&DOLIRUQLD� IDLOV� WR�PDNH� D� FRQYLQFLQJ� FDVH� DV� WR�

&RQJUHVV¶�LQWHQW�WR�H[HPSW�LW�IURP�WKH�&RPPHUFH�&ODXVH��



���

&21&/86,21�

&DOLIRUQLD¶V�SRROLQJ�DQG�SULFLQJ�GLVFULPLQDWLRQ�DJDLQVW�RXW�

RI�VWDWH�SURGXFHUV� IOLHV� LQ� WKH� IDFH�RI� WKH�&RPPHUFH�&ODXVH���

,I� ������ SHUPLWV� HFRQRPLF� SURWHFWLRQLVP� WKHQ� QRW� RQO\� ZLOO�

RXW�RI�VWDWH� SURGXFHUV� VXIIHU�� EXW� &DOLIRUQLD� FRQVXPHUV� ZLOO�

VXIIHU� DV� ZHOO�� �:LWKRXW� &RQJUHVV¶� FOHDUO\� H[SUHVVHG� LQWHQW���

������VKRXOG�QRW�EH�H[SDQGHG�WR�H[HPSW�&DOLIRUQLD¶V�SRROLQJ�

DQG� SULFLQJ� ODZV� WKDW� DUH� XQUHODWHG� WR� WKH� FRPSRVLWLRQ� DQG�

ODEHOLQJ� RI� IOXLG� PLON�� )RU� WKHVH� UHDVRQV� ZH� XUJH� WKH�

MXGJPHQW�RI� WKH�GLVWULFW� FRXUW� EH� UHYHUVHG� DQG� UHPDQGHG� IRU�

IXUWKHU�SURFHHGLQJV��

5HVSHFWIXOO\�VXEPLWWHG��

:$55(1:� *2('(57

1(9$'$ 67$7('$,5<

&200,66,21

���� .LHW]NH /DQH

%XLOGLQJ $� 6XLWH ���

5HQR� 19 �����

����� ���������


 &RXQVHO RI 5HFRUG

)5$1.,( 68('(/ 3$3$ 


$WWRUQH\ *HQHUDO� 6WDWH RI 1HYDGD

��� 1RUWK &DUVRQ 6WUHHW

&DUVRQ &LW\� 19 ����������

����� ��������

$WWRUQH\V IRU $PLFXV &XULDH 6WDWH RI 1HYDGD� DQG

1HYDGD 6WDWH 'DLU\ &RPPLVVLRQ

0DUFK �� ����


