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QUESTION PRESENTED

Whether the court below improperly held that the
“accident” condition precedent to air carier liability for
a passenger’s death under Article 17 of the Warsaw Con-
vention can be satisfied when a passenger’s pre-existing
medical condition is aggravated by exposure to a normal
condition in the aircraft cabin, even if the air carrier’s
negligent omission may have been in the chain of cau-
sation?



11
PARTIES TO THE PROCEEDING

The following persons and entities were parties before
the United States Court of Appeals forthe Ninth Circuit:

1. Petitioner OLYMPIC AIRWAY S.

2. Respondents Rubina Husain, Hannah Husain,
Sarah Husain, Isaac Husain andthe Estate of Abid
M. Hanson, M.D.

RULE 29.6 CORPORATE DISCL OSURE
STATEMENT

Petitioner OLYMPIC AIRWAYS isa foreign corpo-
ration organized and existing under the laws of the Hel-
lenic Republic of Greece with the majority of its shares
owned by the government of Greece. No parent or pub-
licly held company owns 10% or more of the stock of
petitioner OLYMPIC AIRWAYS.
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OPINIONS BELOW

The opinion of the United States Court ©f Appeals for
the Ninth Circuit is reported at 316 F3d 829 (9th Cir.
Dec. 12, 2002) and is reproduced in the Agppendix to the
Petition for Writ of Certiorari (“Pet. App -”") at 1a-21a.’

The initial Findings of Fact and Concleasions of Law
of the district court are reported at 110F. Supp. 2d 1234
(N.D. Cal. Aug. 28, 2000) and reproduice=d in the Joint
Appendix (“J.A.”") at JA8-JAS56.2 The Ame nded Findings
of Fact and Conclusions of Law of thedis- trict court are
reported at 116 F. Supp. 2d 1121 (ND - Cal. Oct. 3,
2000) and reproduced at Pet. App. at 32-80a.? The Sup-
plemental Findings of Fact and Conclusi @ns of Law of
the district court are unofficially reporie d at 2000 WL
1780264, No. C 99-1400 CRB (N.D. Cal. N™Nov. 28, 2000)
and reproduced at Pet. App. 23a-31a.

STATEMENT OF THE BAS 1S
FOR JURISDICTION

The judgment of the Court of Appeals for the Ninth
Circuit was entered on December 12,200=. The Petition
for Writ of Certiorari was filed within 9 €0 days of that
date and was granted by Order dated May 27, 2003. The
jurisdiction of the Court is invoked uncder 28 U.S.C.
§ 1254(1).

! References preceded by “Pet. App.” efem to pages in the

Appendix to Petition for Writ of Certiorari.

2 References preceded by “J.A.” referto p ages in the Joint

Appendix.

*  The Amended Findings of Fact and Conclussions of Law only

made technical corrections. All references hereinar « to the Amended
Findings of Fact and Conclusions of Law.
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TREATY INVOLVED

The applicable treaty is the Conventiosn for the Uni-
fication of Certain Rules Relating to Intermational Trans-
portation by Air, Oct. 12, 1929, 49 Stt. 3000, T.S. No
876 (1934) reprinted in note following 49 U.S.C.A.
§ 40105 (1997) (““Warsaw Convention”). The complete
text of the Warsaw Convention is set forth in the
Appendix (“App.”) hereto at 1a-20a

STATEMENT OF THE(CASE

A. The Nature of the Case

Respondents Rubina Husain, individna 11y and as per-
sonal representative of the estate ofthe ecedent, Han-
nah Husain, Sarah Husain and Isaac Huisa in (hereinafter
“plaintiffs”) brought an action auimst petitioner
OLYMPIC AIRWAYS (hereinafter “OLY MPIC”) in the
Superior Court for Alameda County, California to
recover damages as a result of the da®h of Abid M.
Hanson, M.D. (hereinafter the “decedent ” or “Dr. Han-
son”) on January 4, 1998 while onboard OLYMPIC
flight 417 from Athens, Greece to New Y ork. Pet. App.
at 3a. Plaintiffs alleged that Dr. Hanson ied as a result
of an asthma attack caused by exposu re to ambient
cigarctte smokc in the passenger cabin  of OLYMPIC
flight 417. Pet. App. at 3a.

OLYMPIC timely removed the action to the United
States District Court for the Northem D ®strict of Cali-
fornia on March 23, 1999 under 280US. €. § 1441. Pet.
App. at 33a; J.A. at JA1. The jurisdictiorn. of the district
court was based upon the Foreign Sowrex gn Immunities

4 References preceded by “App.” wfer to pages in the

Appendix hereto.



Act (28 U.S.C. § 1330)° and federal question (28 U.S.C.
§ 1331) under the Warsaw Convention, a treaty of the
United States. Pet. App. at 33a.

It is undisputed that the liability of OLY MPIC is gov-
crncd cxclusively by the Warsaw Convention, as sup-
plemented by the Montreal Agreement,® because Dr.
Hanson’s death occurred during the course of “interna-
tional transportation” by air within the meaning of Arti-
cle 1 of the Convention. See Warsaw Convention, Article
1 (App. at 1a).” Article 17 of the Warsaw Convention
creates a presumption of air carrier liability for pas-
senger injury or death if caused by an“accident” within
the meaning of the Convention. See Air Fr-ance v. Saks,
470 U.S.392,405-07 (1985). The Warsaw Convention,
together with the Montreal Agreement, serves to limit an
air carrier’s Article 17 liability for apassenger’s bodily
injury or death to the sum of $75,000,unless the injury
or death was proximately caused by the air carrier’s
“wilful misconduct” within the meaning of Article 25 of

5 OLYMPIC is a “foreign state” withinthe meaning of the 28
U.S.C. § 1603 of the Foreign Sovereign Immunities A ct, as the major-
ity of its shares are owned by the government of Greece. Pet. App. at
33a, n.l.

¢ Agreement Relating to Liability Limitations of the Warsaw

Convention and the Hague Protocol. CAB Agreement 18900,
reprinted in note following 49 U.S.C. § 40105 (approved by CAB
Order E-23680, May 13, 1966, 31 Fed. Reg. 7302) (““IMontreal Agree-
ment”). Pursuant to the Montreal Agreement, air carriers, by special
contract, voluntarily agreed to increase the Article 22 limit of liability
to $75,000 and to waive the defense of all necessary rmeasures for pas-
senger injury or death set forth in Article 20(1) (Ap p. at 12a) ot the
Warsaw Convention. See Air France v. Saks, 470 U .S. 392, 406-07
(1985).

7 Decedent was traveling pursuant to aticket that provided for

round-trip transportation by air, United States/Greece/Egypt/
Greece/United States.
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the Convention, in which event the monetary limit on
recoverable damages is not available to the carrier.

B. Statement of the Relevant Facts

The following facts are based upon the Findings of
Fact of the district court as adopted by the court below.
See Pet. App. at 3a-9a.

Decedent’s Pre-Existing Physical Condition. For
more than 20 years prior to his deathat age 52, Dr. Han-
son suffered from asthma for whichhe did not receive
regular treatment. Pet. App. at 3a-4a. Dr. Hanson also
suffered from severe food allergies.Pet. App. at 4a-5a.

At trial, experts for both parties agreed that at least
one of Dr. Hanson’s medical emergencies in the two
years preceding his death was caused by food-related
allergies. Pet. App. at S5a. During this incident,
paramedics were summoned and CPR performed prior to
his hospitalization. Id. In light of his existing medical
condition, Dr. Hanson carried an emergency kit con-
taining epinephrine in the event of anallergic reaction to
food (id.) and a Proventil/Albuterol inhaler to aid his
breathing. Pet. App. at 4a.

The Trip to Cairo. In December 1997, Dr. Hanson and
his family flew from San Franciscoto €Cairo for vaca-
tion. Pet. App. at 5a. The trip involved a stop in New
York, where Dr. Hanson learned that OLY MPIC allowed
smoking on international flights. /d.Dr. Hanson and his
family asked for and were assigned se ats in the non-
smoking section of the aircraft. Id.The flight to Cairo
was uneventful. Pet. App. at 6a.

The Return Trip to New York. On Jaanuary 4, 1998,
Dr. Hanson and his family began the r<turn trip from
Cairo to the United States via Athens. Pet. App. at 6a.
During check-in at Cairo. Dr. Hanson, asvare that smok-



ing was allowed on OLYMPIC flights, requested and
was assigned a non-smoking seat forthe entire return
journey to the United States. Pet. App.at6a. Ms. Husain
also showed the check-in agent a letter, written by Dr.
Hanson’s brother, also a doctor, whichstated that “Mr.
Abid Hanson has history of recurrentanapltaylactic reac-
tions. He has been advised to carry oxygen and
epinephrine as a precaution.” J.A. atJA81 _® Dr. Hanson
was seated in the non-smoking sectionon thhe flight from
Cairo to Athens and did not experience any breathing
problems. Pet. App. at 6a. During athree to four hour
layover in Atthens, however, Dr. Hanson b egan experi-
encing difficulties with his breathinginthe airport wait-
ing area, which was very smoky, and had to use his
inhaler. Id.

Upon boarding OLYMPIC flight 417 from Athens to
New York, Dr. Hanson noticed that he was seated in non-
smoking row 48 and the smoking section began in row
51.° Pet. App. at 6a, n. 3. Ms. Husain, Dr. H anson’s wife,
approached OLYMPIC flight attendant M aria Leptour-
gou, informed her that Dr. Hanson could not be near the
smoking section, and asked Ms. Leptourgou to move Dr.
Hanson to another non-smoking seat. Pet . App. at 6a.
Ms. T.eptourgou responded by telling M s. Husain to
“have a seat.” Id. After all of the passengers were seated,
but before take-off, Ms. Husain againappproached Ms.
Leptourgou and asked that she move Dr. Hamson to a dif-
ferent non-smoking seat, explaining that he was allergic
to smoke. Pet. App. at 7a. Ms. Husaintest1 fied that Ms.
Leptourgou replied that she could nottran sfer Dr. Han-

8 The Court below mistakenly stated thatthe letter indicated

that Dr. Hanson had asthma. Pet. App. at 6a.

®  The aircraft was a Boeing 747-212 with426 seats in 56 rows.

In economy class, rows 14-50 were in the non-smokcing section and
rows 51-56 were in the smoking section. Pet. App. &t 6a, n. 3.
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son to another seat because the planewas “totally full,”
and that she was too busy at the momert to assist Dr.
Hanson. Id. Discovery revealed thatflight 417 had 11
unoccupied seats: 2 business class; 6 non—smoking econ-
omy class; and 3 smoking economyclas s. Pet. App. at
7a, n. 5.

Shortly after take-off, the passengers in the smoking
section began to smoke and Dr. Hanson 1 ndicated to his
wife that the smoke was bothering him. Pet. App. at 7a.
Ms. Husain approached Ms. Leptourgou amd told her that
she needed to move Dr. Hanson forheal th reasons. Id.
Ms. Leptourgou reiterated that the “plame is full,” but
also invited Ms. Husain to ask otherpas sengers if they
would switch seats with Dr. Hanson. 7d. Ms. Husain
never did so, electing to return to herse at. Pet. App. at
40a.

After the meal service (approximately @0 minutes after
departure), the smoking increased and Dr. Hanson’s
breathing problems worsened. Pet. App. at 8a. Dr. Han-
son walked to the front of the cabintoget some fresh air.
Id. Upon reaching the front of thecabin, Dr. Hanson
asked for his epinephrine kit. Id. Ms. Husain retrieved
the kit, administered a shot, and notified IDr. Umesh Sab-
harwal, an allergist and family friend who© was traveling
with the Hanson/Husain family. Id. Dr. Sa bharwal helped
Dr. Hanson to the floor, administered a nother shot of
epinephrine, then began performing CPR and also
administered a shot of Bricanyl. Id.Des pite the efforts
of Dr. Sabharwal and other passengers wlo assisted, Dr.
Hanson died. Id. No autopsy was perfomed to determine
the direct cause of death. Id.



C. The Findings of Fact and Conclusiors of Law of
the District Court

Following the denial of OLYMPIC’s mot ion for sum-
mary judgment, which argued that Dr. Hamson’s death
was not caused by an “accident,” a precondition to lia-
bility under Article 17 of the Warsaw Cora vention, the
case proceeded to trial.'® At trial, plantiffs argued that
Dr. Hanson died from a severe asthmaattack caused by
inhaling second-hand smoke. OLYMPIC argued that Dr.
Hanson’s death was the result of an allergi € reaction to
food or some other medical problem unrelated to the
smoke and, in any event, was not caused by an Article
17 “accident.”

The district court issued its Findings of F act and Con-
clusions of Law on August 28, 2000, a3 amended on
October 3, 2000, and although the district court specif-
ically recognized that “the smoke inthe cabin was not
the ‘unusual’ or ‘unexpected’ event whichh caused Dr.
Hanson’s death.” the district court foundtha t “the smoke
undoubtedly had a significant place inthe c ausal chain.”
Pet. App. at 51a. In a misplaced reliance om Fishman v.
Delta Air Lines, Inc., 132 F.3d 138, 142(2d Cir. 1998),
the district court held that that the “negligent failure of
a flight crew to appropriately serve theneesds of an ail-
ing passenger can be considered an ‘accidle mt’ under the
Convention.” Pet. App. at 50a. The district court ulti-
mately held that flight attendant Leptourgow’s failure to
act upon Ms. Husain’s requests to reassign IDr. Hanson to
a seat further from the designated smokin g area of the
aircraft was the “accident” under Article 1 7 of the War-
saw Convention, and that this negligent orxaission prox-

imately caused his death. Pet. App.at 5 9a-60a. The
10 The case was tried to the district courtinaccoerdance with the

Foreign Sovereign Immunities Act, which provides for non-jury civil
actions. 28 U.S.C. §§ 1330(a). 1605. Pet. App.at33 a, n. 1.



district court further found that Ms. Leptourgou’s refusal
to reassign Dr. Hanson to another non-sm oking seat con-
stituted “wilful misconduct” under Article 25 of the
Warsaw Convention. Pet. App. at 67a.

The district court, however, foundDr. Hanson 50% at
fault for his own death because he fail ed to take any
action to change his seat. Pet. App.at7 8a. The district
court awarded plaintiffs $1,400,000in pecuniary dam-
ages, but reduced the award by 50% due to Dr. Hanson’s
comparative fault. Pet. App. at 79a-80a.

On November 28, 2000, the districtco urt issued Sup-
plemental Findings of Fact and Conclusions of Law
awarding plaintiffs an additional $1,400,0O00 (reduced to
$700.000) in non-pecuniary damages. Pet. App. at 31a.
Final judgment in the amount $1,400,000 was entered on
November 28, 2000. Pet. App. at 222. OL_YMPIC timely
appealed.

D. The Decision of the Court of Appeals

The Court of Appeals affirmed the distz-ict court’s con-
clusion of law that Dr. Hanson’s death w ;as caused by an
Article 17 “accident.”

Article 17 Accident. The court below found that the
OLYMPIC flight attendant’s failuretomove Dr. Hanson
to a different non-smoking seat violatedd industry stan-
dards and OLYMPIC procedures andwas an “accident”
under Article 17 of the Warsaw Conventi ©n. Pet. App. at
14a. The court below held:

Ms. Leptourgou’s failure to act was ®more egregious
in light of the simple nature of Ms. H usain’s request,
which could easily have been satisfie d without inter-
ference with the airplane’s normal o peration. Com-
bined, these factors bring Ms. Leptoumrgou’s failure to
assist Dr. Hanson within the meanimag of an “acci-



dent” for Article 17 purposes. Her conduct was
clearly external to Dr. Hanson, andit was unexpected
and unusual in light of industry standards, Olympic
policy, and the simple nature of IDr. Hanson’s
requested accommodation. The failure to actin the
face of a known, serious risk satislies the meaning
of “accident” within Article 17s0lorag as reason-
able alternatives exist that would substantially
minimize the risk and implementing these alter-
natives would not unreasonably inter fere with the
normal, expected operation of the ai rplane.

Pet. App. at 14a (emphasis added).

Article 17 Causation. Although thecourt below rec-
ognized that for “a carrier to be liable for an injury, the
passenger must prove the accident caused the injury,”
the court nevertheless held that the “accidennt need not be
the sole cause of the injury,” and thatitis s ufficient if it
is any “link in the chain.” Pet. App.at16a. The court
below combined the factors to find that “the exposure to
smoke and failure to move Dr. Hansonis such a link.”
Pet. App. at 16a-17a.

Article 25 Wilful Misconduct. The court below
affirmed the district court finding thatthe death of Dr.
Hanson was proximately caused by the wi 1ful miscon-
duct of OLYMPIC. The court stated: “Ms. L_eptourgou’s
failure to take action, either by movingDr. ¥anson or by
notifying the chief cabin attendant of Ms. Husain’s
request to have her husband moved, was willful mis-
conduct.” Pet. App. at 19a.

SUMMARY OF ARGUMENT

The legal question before the Courtis vwhether, as a
matter of treaty law, an airline’s failureto assist a pas-
senger during the course of a normalflight , resulting in



district court further found that Ms. Leptourgou’s refusal
to reassign Dr. Hanson to another non-stmoking seat con-
stituted “wilful misconduct” under Axticle 25 of the
Warsaw Convention. Pet. App. at 67a.

The district court, however, found Dr. Hanson 50% at
fault for his own death because he failed to take any
action to change his seat. Pet. App.at "78a. The district
court awarded plaintiffs $1,400,000in pecuniary dam-
ages, but reduced the award by 50% due to Dr. Hanson’s
comparative fault. Pct. App. at 792-80a.

On November 28, 2000, the district c ourt issued Sup-
plemental Findings of Fact and Conclusions of Law
awarding plaintiffs an additional $1,400,000 (reduced to
$700.000) in non-pecuniary damages. Pet. App. at 31a.
Final judgment in the amount $1,400,000 was entered on
November 28, 2000. Pet. App. at 22a. OLYMPIC timely
appealed.

D. The Decision of the Court of Appeals

The Court of Appeals affirmed the district court’s con-
clusion of law that Dr. Hanson’s death was caused by an
Article 17 “accident.”

Article 17 Accident. The court below found that the
OLYMPIC flight attendant’s failure to move Dr. Hanson
to a different non-smoking seat violated industry stan-
dards and OLYMPIC procedures and w as an “accident”
under Article 17 of the Warsaw Convention. Pet. App. at
14a. The court below held:

Ms. Leptourgou’s failure to act was more egregious
in light of the simple nature of Ms. Husain’s request,
which could easily have been satisfied without inter-
ference with the airplane’s normal operation. Com-
bined, these factors bring Ms. Leptourgou’s failure to
assist Dr. Hanson within the meaning of an “acci-
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dent” for Article 17 purposes. Her conduct was
clearly external to Dr. Hanson, anditw as unexpected
and unusual in light of industry stindards, Olympic
policy, and the simple nature of JIDr. Hanson’s
requested accommodation. The failire to actin the
face of a known, serious risk satisfics the meaning
of “accident” within Article 17s0loxg as reason-
able alternatives exist that would substantially
minimize the risk and implementing these alter-
natives would not unreasonably inter-fere with the
normal, expected operation of theafirplane.

Pet. App. at 14a (emphasis added).

Article 17 Causation. Although thecourwrt below rec-
ognized that for “a carrier to be liablefor an injury, the
passenger must prove the accident caised the injury,”
the court nevertheless held that the “accidert need not be
the sole cause of the injury,” and thatitis sufficient if it
is any “link in the chain.” Pet. App.atl6 a. The court
below combined the factors to find that “thh € exposure to
smoke and failure to move Dr. Hansonis such a link.”
Pet. App. at 16a-17a.

Article 25 Wilful Misconduct. The court below
affirmed the district court finding thatthes death of Dr.
Hanson was proximately caused by the w ilful miscon-
duct of OLYMPIC. The court stated: “Ms. Leptourgou’s
failure to take action, either by movingDr. Hanson or by
notifying the chief cabin attendant of T™s. Husain’s
request to have her husband moved, wvas willful mis-
conduct.” Pet. App. at 19a.

SUMMARY OF ARGUMEN "T

The legal question before the Courtis ~whether, as a
matter of treaty law, an airline’s failure tc> assist a pas-
senger during the course of a normal fligh %, resulting in
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an aggravation of the passenger’s pre-existing internal
condition, can satisfy the “accident” condition precedent
to liability under Article 17 of the Warsaw Convention,
when considerations of air carrier faultare expressly rel-
egated to Article 20(1) of the Convention. The Ninth
Circuit, in affirming the decision of the district court,
improperly found that it can.

Only by an incomplete and improper application of the
definition of “accident” as set forthby the Court in Saks
was the court below able to create an “accident” within
the meaning of Article 17, which was based upon its
combining the flight attendant’s “failure to act” with the
normal and expected presence of ambient smoke on this
flight. Pet. App. at 14a. The Warsaw Connvention cannot
sensibly or properly be so interpreted.

The Ninth Circuit’s interpretation of Acrticle 17 of the
Warsaw Convention:

. is contrary to the language, stru cture and goals
of the Warsaw Convention—a primary goal of
the Convention was to limitair carrier liability
and a carrier’s negligent omiss ions are irrele-
vant to a determination of what Tneets the “acci-
dent” condition precedenttoliability;

e fails to apply the full holding of Saks, which
made clear that (1) an injuryresulting from the
passenger’s own internal reaction to the normal
operation of the aircraft isnot caused by an
“accident,” and (2) “the care taken by the air-
line to avert the injury” isnot relevant to the
“accident” inquiry, 470 US.at 406-407;

e is contrary to the well-reasomed Third and
Eleventh Circuit decisions,which hold that an
injury resulting from the pasenger’s own inter-
nal reaction to normal flight op €rations cannot
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be an “accident,” even if the carriex-’s negligent
failure to assist aggravated the pass enger’s pre-
existing condition or was a linkin the chain of
causation;

e is an improper attempt to circ umvent the
Court’s holding in El Al IsraelAir dines, Ltd. v.
Tseng, 525 U.S. 155 (1999),inthat it engrafts
onto the Warsaw Convention irre levant, pre-
empted state law negligence princ iples; and

e is at odds with the post-ratification under-
standing of the Contracting States to the Con-
vention that the term “accident™ does not
impose liability for an injury result ing from the
state of the health of the passenge .

Accordingly, the decision of the courtbelow should be
reversed in all respects.

ARGUMENT

THE “ACCIDENT” STANDARD CRE ATED BY
THE COURT BELOW IS IRRECONCILABLE
WITH THE LANGUAGE, STRUCTU RE AND

NATURE OF AIR CARRIERLIAB ILITY
CREATED BY THE WARSAW CONV ENTION

It is undisputed that the rights and liabxlities of the
parties herein are governed exclusivelyby the Warsaw
Convention. See Tseng, 525 U.S. at 171-72. As stated by
the Court in Tseng, recovery “if notallow €d under the
Convention, is not available at all.” Id. at 1 & 1. The deci-
sion of the court below can only be sensiboly read as a
reflection of its unwillingness to enforce the Warsaw
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Convention, as interpreted by the Court in Saks and
Tseng, because to do so would leave plaintiffs without a
remedy. As the Court has recognized, however, it is not
within the province of the courts torewrite this treaty.
Tseng, 525 U.S. at 673, n. 12.

The relevant provisions of the Warsaw Convention
concerning the liability of the air carrier for passenger
injury are Articles 17, 20 and 21(1), which set forth the

circumstances under which an air carrier may be liable
Lo pasScngers.

Article 17, which creates a presumption of liability on
the part of the air carrier for a passenger injury or death,
provides:

The carrier shall be liable for damage sustained in
the event of the death or wounding of a passenger or
any other bodily injury suffered by a passenger, if
the accident which caused the damage so sustained
took place on board the aircraftor in the course of
any of the operations of embarking or disembarking.

Article 20(1), which enables the aircarrier to rebut the
presumption of liability based upon the reasonable
actions of the carrier, provides:

The carrier shall not be liable if he proves that he
and his agents have taken all necess ary measures to
avoid the damage or that it wasimpossible for him
or them to take such measures.

Article 21, which enables the air carrier to diminish or
exclude liability based upon the actions of the passenger,
provides:

If the carrier proves that the damage was caused by
or contributed to by the negligence of the injured
person the court may, in accordance with the pro-
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visions of its own law, exonerate the carrier wholly
or partly from his liability.

The decision of the court below thatan air carrier can
be absolutely liable under Article 17 fora failure to pre-
vent a passenger from being exposediothe known, nor-
mal, expected and usual operation of its fli ght is wrong
and was premised on a fundamental misunderstanding of
the nature of the liability created by the Warsaw Con-
vention. A passenger seeking to holdacarrier liable for
injury has the burden of establishingthat: (1) there has
been an “accident,” which caused (2) the passenger’s
death, wounding or bodily injury, and (3) the “accident™
took place on board the aircraft or inthe course of the
operations of embarking or disembarking. See Eastern
Airlines v. Floyd, 499 U.S. 530, 535-36 (1991). Because
the “accident” condition precedent to liabili ty never was
established, a basis for Convention liability never arose.

A. The Principles of Treaty Interpretation

Interpretation of the Warsaw Convention begins “with
the text of the treaty and the contextinwhich the writ-
ten words are used.” Saks, 470 U.S. at397 . Fundamen-
tally, the purposes of a treaty must be upheld and
meaningful effect is to be given to the expectations of
the contracting parties. Id. at 399. Astreaties are con-
strued more liberally than private agreememts, it also is
proper to look beyond the written wordsto the history of
the treaty, the negotiations and the practical construction
adopted by the parties. Id. at 396, 400,403 ; see Tseng,
525 U.S. at 167; Zicherman v. Korean Ai 7~ Lines, 516
U.S. 217, 226 (1996); Floyd, 499 U.S.at 5 35, 546.
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B. Negligence Is Irrclevant To The A ccident Inquiry
Because The Treaty’s Founders Imtended Carrier
Liability To Be Presumed If "There Was An
“Accident”

By focusing the “accident” inquiry ©n common law
notions of negligence (e.g., “failureto act in face of a
known, serious risk;” “reasonable altermatives;” “mini-
mize the risk”) (Pet. App. at 14a), rather- than the precise
factual “event” that caused the injury, the court below
misapprehended the nature of theliability created by
Article 17 and engaged in an analysisth at the drafters of
the Convention expressly sought toavoid.

The Twin Goals of the Warsaw Conve ntion. The War-
saw Convention was the result of twoiraternational con-
ferences, the first held in Paris in 1925 _ and the second
in Warsaw in 1929, and extensive prep aratory work by
the Comité International Technique d'Excperts Juridiques
Aériens (“CITEJA”), which held meeti mgs between the
two conferences and had the primary responsibility for
preparing the draft convention andreports. See Chan v.
Korean Air Lines, 490 U.S. 122, 139(1989)." The War-
saw Convention had two primary goals : first, to create
but limit the liability of air carrers; and second, to
define and establish uniform rules goverming claims aris-
ing out of international air transportataon. See Tseng,
525 U.S. at 169-70; Zicherman, 516U.5. at 230; Floyd,
499 U.S. at 546. As the Court in Floyd explained, “in
1929 the parties were more concerned wath protecting air
carriers and fostering a new industrythan providing full
recovery to injured passengers. ...”499 U.S. at 546.

I For a discussion of the goals and drftings history of the Con-

vention, see Andreas F. Lowenfeld & Alanl Mexdelson, The United
States and the Warsaw Convention, 80 Harv.L.Rev. 497 (1967); John
J. Ide, History and Accomplishments of CITE_ J.A., 3J. Air. L. &
Com. 27 (1932).
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The Nature of Liability Created by the Waarsaw Con-
vention. While the overall liability systemcreated by the
Warsaw Convention is fault based, rathe T than risk
based, the liability created by Article 17 is not fault
based. See Second International Conference on Private
Aeronautical Law, Ocrt. 4-12, 1929, Miute s at 21, 252
(R. Horner & D. Legrez transl. 1975) (‘"Warsaw Min-
utes”). Article 17 creates a presumptionof carrier lia-
bility triggered by the happening of an“ac cident.” Id.
This presumption, however, can be rebutted 1 f the carrier
proves the absence of fault under Article Z20(1) or the
comparative negligence of the passengerurder Article
21. Id.; see also Secretary of State Cordell FHull’s trans-
mittal of the Warsaw Convention to the Umited States
Senate, Senate Comm. on Foreign Relations, “Message
from the President of the United States Traz nsmitting a
Convention for the Unification of Certin FRules,” Sen.
Exec. Doc. No. G, 73rd Cong., 2d Sess. 3-4 (1934)
(reprinted in 1934 U.S. Av. Rep. 240,243) -

The liability created by the Convention’s drafters was
intended to change the then prevailingpractice by car-
riers in civil law countries (the vast majority- of the Con-
tracting States) of contractually disclaiming liability for
passenger injury or death. See Warsaw Minu Zes at 47-48;
see also Tseng, 525 U.S. at 170; Sidhuv. Bri Zish Airways
[1997] 2 Lloyd’s Rep. 76, 83-84, 87-88 , 1996 WL
1092197, at *83-83, *87-88 (House of L_ords 1996)
(U.K.). Having taken away the carriers’ ab>ility to dis-
claim liability, the drafters limited the natuxe and scope
of the liability that they created. The Con vention was
drafted as a compromise between those inte wests (Tseng,
525 U.S. at 170) and represents a barzain between air
carriers and passengers—the carriers gain f®om the lim-
itation of liability (Article 22) but the passexagers benefit
from the “clear presumption of liability, wwhich elimi-
nated the difficult task of proving faultontlme part of the
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carrier.” In re Korean Air Lines Discester of Sept. 1,
1983, 932 E.2d 1475, 1489 (D.C.Cir. 1991); see In re
Air Disaster at Lockerbie, Scotlandorz Dec. 21, 1988,
928 F.2d 1267, 1271 (2d Cir. 1991);se € also Secretary
of State Cordell Hull’s transmittal letter, Sen. Exec. Doc.
No. G, 73rd Cong., 2d Sess. 3-4 (193 4) (reprinted in
1934 U.S. Av. Rep. 240, 243); Warsaw Minutes at 252.

The focus of the court below onthe “negligence” of
OLYMPIC as its justification for concluding that the
“accident” condition precedent was met in this case,
rather than on the precise factual “eve nt” that was the
cause of the injury (i.e., allegedly the a mbient cigarette
smoke), was contrary to the expresslan guage of Article
17 and its interplay with Article 20(1) within the struc-
ture of the Convention. The existence of carrier fault
simply is not relevant in determining whether the lia-
bility presumption in Article 17 applies. The sole proper
inquiry envisaged by the draftersisint o “the nature of
the event which caused the injury” Sezks, 470 U.S. at
407 (emphasis in original). Here, Dr. Hanson’s own
internal reaction to sitting in a non-srmoking seat and
being exposed to normal and expected cabin air condi-
tions, i.e., cigarette smoke on a flight where smoking
was permitted, was improperly found to be an “acci-
dent.”

11

THE DECISION OF THE COUR. T BELOW
VIOLATES THE THREE BASICTEINETS OF SAKS

The meaning of the term “accident” vwas addressed by
the Court in Saks, which involvedan action against the
carrier by a passenger who sufferedan esar injury caused
by normal cabin pressurization changes prior to landing.
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After reviewing the language, drafting history and struc-
ture of the Convention, the Court foundtha t a “passen-
ger’s injury must be caused by an accid ent, and an
accident must mean something differentthan an ‘occur-
rence’ on the plane.” Saks, 470 U.S. at403. The Court
defined an ““accident” as “an unexpected or unusual
event or happening that is external to the passenger.” Id.
at 405. The Court also made clear that “when the injury
indisputably results from the passenger's Own internal
reaction to the usual, normal, and expected operation of
the aircraft, it has not been caused by an accident, and
Article 17 of the Warsaw Convention camnot apply.” Id.
at 406. Although the “definition should be flexibly
applied after assessment of all the circum stances sur-
rounding a passenger’s injuries” (id. at405), it is espe-
cially clear that issues of crew negligemce are not
implicated or relevant to Article 17, but rather are the
province of Article 20(1). The “accident” inquiry
focuses solely on the “nature of the event which caused
the injury rather than the care taken by the airline to
avert the injury.” 470 U.S. at 407 (emphasis in original).
Thus, Saks stands for the following three tenets:

1. The presumption of liability under Article 17
cannot rest upon a mere “occurrence” of an
injury; rather, the passenger’sinj ury must be
“caused by” an “accident,” defined by the
Court as an “unexpected or unusual event or
happening that is external tothe passenger”
(470 U.S. at 405);

2. While the definition should be flex ibly applied,
“wheen the injury indisputablyresults from the
passenger’s own internal reaction to the usual,
normal and expected operationof the aircraft,
it has not been caused by an accide nt, and Arti-

cle 17 of the Warsaw Convention c annot apply”
(470 U.S. at 406); and
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3. The “‘accident” requirement of Article 17
“involves an inquiry into the nature of the event
which caused the injury rath er than the care
taken by the airline to avert the injury” (470
U.S. at 407 (emphasis inoriginal)).

The decision of the court below misapplies the first
and second tenets of Saks and ignores 1ts third tenet.

A. A Failure To Act Is Not An“Event Or
Happening”

The court below found that the OLYMIPIC flight atten-
dant’s “failure to act” on Ms. Husain’s request to trans-
fer Dr. Hanson to another non-smokimg seat (i.e., an
omission), was

an “accident” for Article 17 purpo ses. Her conduct
was clearly external to Dr. Hanson, and it was unex-
pected and unusual in light of indl ustry standards,
Olympic policy, and the simple na ture of Dr. Han-
son’s requested accommodation.

Pet. App. at 14a.

This omission, however, camot be considered an
“event or happening” because Atticle 1 7 requires a dis-
cernable event or happening whichthen causes an injury.
Simply stated, while an omissioncan cause an “acci-
dent,” it cannot be the “accident”

Indeed, each of the cases citedbythe Courtin Saks as
an example of an “accident” involved ax affirmative act,
not a failure to act. See Saks, 470 U.S . at 404-05. For
example, in the hijacking, terroristattacck and passenger
tort cases,!? the “accident” was notthe £ ailure of the air-

12 Evangelinos v. Trans World Airlines, I ¢., 550 F.2d 152 (3d
Cir. 1977) (en banc) (terrorist attack); Dayv. T# ans World Airlines,
Inc., 528 F.2d 31 (2d Cir. 1975) (en banc) (terrcorist attack); Krystal
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line to prevent the “event or happening” (e.g.. the
hijacking, terrorist attack, or tort), butrather the hap-
pening of the event itself, which was unusux al and unex-
pected. In contrast, the cases cited by the Court in Saks
as instances where the accident requirement was not sat-
isfied, either the injury was due to the pecualiar internal
condition of a passenger and involved acarrier’s failure
to act,’® or there was no discernible eventor happening.'*

The court below did not cite to any auth ority to sup-
port its “accident’ analysis (other thana p artial recita-
tion of the first and second tenets of Saks), and the cases
relied upon by the district court do notinvolve a crew’s
failure to act or an injury due to the pecu liar internal
condition of the passenger. Pet App. 50a-5 1a. The dis-
trict court, primarily relying upon Fishmarz v. Delta Air
Lines, Inc., 938 F. Supp. 228 (S.D.N.Y. 196), aff'd, 132
F.3d 138 (2d Cir. 1998), stated that the “ne gligent fail-
ure of the flight crew to appropriately serve  the needs of
an ailing passenger can be considered am ‘accident’
under the Convention.” Pet. App. 50a. The district court
below overlooked that the air carrier in FisFzaman did not
exacerbate a passenger’s pre-cxistingintex-nal ailment.
938 F. Supp. at 230. Rather, the “accident®” in Fishman
was the flight attendant’s applicationofa scalding hot
compress to the passenger’s ear (an unuisu ;a1 and unex-
pected “act’”) resulting in a burn (bodily injury). 132
F.3d at 142. An inquiry into whether the fligght attendant

v. British Overseas Airways Corp., 403 F. Supp. 1 322 (C.D. Cal.
1975) (hijacking); Oliver v. Scandinavian Airlines §ysz em, 17 Av. Cas.
(CCH) 18,283 (Md. 1983) (passenger tort).

13 Abramson v. Japan Airlines, Co., Ltd.,T39F.2d 130, 133 (3d
Cir. 1984) (discussed infra at 22-23).

14 MacDonald v. Air Canada, 439 F.2d 1402 ( 1st Cir. 1971);
Scherer v. Pan American World Airways, Inc.,34 A _D.2d 636, 387
N.Y.5.2d 580 (N.Y. App. Div. 1976).
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had followed or failed to follow proper procedures (i.e.,
negligence) was irrelevant and unnecessary to the acci-
dent inquiry.'> Such an inquiry would have been relevant
only if the carrier had raised the Article 20(1) “all nec-
essary measures” defense, which was not raised in that
case or this case.

The other cases relied upon by the district court also
did not involve the state of the passenger’s health or
affirmative acts by the air carrier. Pet. App. at 50a-51a.
Properly analyzcd, the district court should have rec-
ognized that Schneider v. Swiss Air Transport Co. Ltd.,
686 F. Supp. 15 (D. Me. 1988), was not an “accident”
case; that the possible “accident” in Larz gadinos v. Amer-
ican Airlines, Inc., 199 F.3d 68, 71 (1st Cir. 1999), was
the assault by the passenger, and notthe over-service of
alcohol by the crew which allegedly triggered the
assault; and that in Carey v. United Airl ines, 77T F. Supp.
2d 1165, 1171 (D. Or. 1999), aff’d,255 F.3d 1044 (9th
Cir. 2001), the ““accident” was the affirrmative improper,
unusual and unexpected acts of the flight attendant
(putting aside the issue of “bodilyinju1y”).

15 Following 1ts initial finding that the burras were caused by an

accident, the Fishman court then stated. conform ing its decision with
the Second Circuit’s “accident” analysis inTserz g, 122 F.3d 99, 103-
04 (2d Cir. 1997), rev’d in part, 525 U.S. 155 (1. 999), that

a claim does allege an “accident” ifitarisses from some inap-
propriate or unintended happenstancein the operation of the
aircraft or airline. Thus, an injury resultirmg from routine pro-
cedures in the operation of an aircraftorair line can be an “acci-
dent” if those procedures or operations axe carried out in an
unreasonable manner.

Fishman, 132 F.3d at 143 (emphasis in original). This statement must
be viewed in light of the injury producing ‘evemnt” in Fishman (i.e.,
applying the scalding compress) and is consistext with the view that
the “event” must be an act rather than the luilur < to act.
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The court below failed to recognize thatth e “accident™
condition precedent to liability requires the passenger to
establish an event or happening, and when thhe passenger
relies upon the absence of a happening, ie., an omission,
a passenger has not established an “accident” under
Article 17.

B. An Injury That Results From The Passenger’s
Internal Reaction To The Usual Amd Normal

Operation Of The Aircraft Is Not Cawused By An
“Accident”

Courts that have properly applied the three tenets of
Saks have concluded that if the causeof a passenger’s
injury was due to the passenger’s owninternal reaction
to a normal flight, there was no “accident,”” even if car-
rier negligence is alleged to have aggravated the pas-
senger’s pre-existing condition. See Krys v. Lufthansa
German Airlines, 119 F.3d 1515, 1521-22 (11th Cir.
1997); Abramson v. Japan Airlines, Co., Lzd., 739 F.2d
130, 133 (3d Cir. 1984) (pre-Saks).'® The decision of the
court below rejected these cases in its misappplication of
the Warsaw Convention and the secondten ct of Saks.

16 See also Hipolito v. Northwest Airlines, Izc., 2001 WL
861984, at #2-3 (41h Cir. July 31, 2001) (affirming surma 1nary judgment
dismissing action because passenger’s death onboard an aircraft was
not an Article 17 “accident,” despite allegation of cre w negligence);
Rajcoorar v. Air India Ltd., 89 F. Supp. 2d 324,328 (E2.D.N.Y. 2000)
(inadequate medical care is not an “accident”); Tando n v. United Air
Lines, 926 F. Supp. 366. 369-70 (S.D.N.Y. 1996) (fai X ure to respond
with adequate medical assistance to passenger sufferin £ a heart attack
is not an “accident”); Fischer v. Northwest Airlines, Inc., 623 F. Supp.
1064, 1065 (N.D. I1l. 1985) (refusal to aid passenger after heart attack
is not an “accident”). Contra Seguritan v. Northwest A Zrlines, Inc., 86
A.D.2d 658, 446 N.Y.S.2d 397 (N.Y. App. Div. 1982), aff’'d 57 N.Y.2d
767 (N.Y. 1982) (pre-Saks).
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In the leading pre-Saks case of Abrarrzson,'” with facts
strikingly similar to the case here, the issue was whether
the airline’s refusal to aid a passenger, which allegedly
aggravated a pre-existing injury during the course of a
normal flight was an Article 17 “accident.” The Third
Circuit held no. Plaintiff in Abramson suffered an attack
of a pre-existing paraesophageal hiatal hernia while trav-
eling from Anchorage to Tokyo on Japan Airlines
(“JAL”). 739 F.2d at 131. When plintiff’s wife asked
the flight attendant for a place where plaintiff could lie
down and employ a self-help remedy, the attendant
responded that there were no emply se ats and plaintiff
was required to remain in his assigne d seat. Id. Dis-
covery, however, revealed that there were nine empty
seats in first class. Id. Plaintiff brought an action against
JAL, claiming that JAL’s “refusal toaid him” aggravated
his injury, was an “unusual and unexpe cted happening”
and, thus, was an Article 17 “accident.” Id. at 132.
Applying its “unusual or unexpected happening” test, the
Third Circuit rejected the passenger’s arguments and
found that JAL’s alleged “acts and omissions” did not
constitute an “accident”™:

In the absence of proof of abnormal external factors,

aggravation of a pre-existing in jury during the

course of a routine and normal flight should not be

considered an “accident” within the meaning of
Article 17.

Id. at 133. Thus, “the occurrencethat allegedly aggra-
vated plaintiff’s condition was notan * accident’ within

17 The Abramson case presaged the thee te=nets of Saks and was

cited as an example of the category of caseswher € “routine travel pro-
cedures . . . produce an injury due to thepeculi ar internal condition
of a passenger,” which the Court found does not fit within the defi-
nition of “accident” for purposes of the Conve mtion. See Saks, 470
U.S. at 405.
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the terms of Article 17 of the Warsaw Conwvention.” Id.

at 135.

Similarly, in Krys, the issue was whether the alleged
aggravation of a pre-existing conditiondue to crew neg-
ligence during the course of a normal flight was an Arti-
cle 17 “accident.” The Eleventh Circuit also held no.
Plaintiff in Krys suffered a heart attackduring a transat-
lantic flight and brought an action against the air carrier
claiming that the crew’s failure to properl y respond to
his heart attack symptoms (i.e., make ann emergency
landing rather than continuing to its destination), aggra-
vated the damage to his heart. 119 F3dat 1 517. The air
carrier argued that aggravation of a pre-existing condi-
tion due to crew negligence was an “accident” in an
effort to limit the carrier’s liability 10 $7 5,000. Id. at
1519. The Eleventh Circuit rejected the ai rline’s argu-
ment and found that there was no Article 17 “accident.”
The Krys court found that the only correct approach to
analyzing the “accident” requirement, which is consis-
tent with the structure of the Convention annd Saks, i1s to
look “at the factual events, as opposedto ann assertion of
‘crew’ negligence.” Id. at 1521-22. The Ele venth Circuit
explained:

[1]f we substitute a purely factual description of the
relevant events in place of the legal coraclusion rep-
resented by “crew negligence,” the coraclusion that
no “accident” occurred is seen asthe rmore reason-
able conclusion. If, in Abramson,the aggravating
event is having to sit upright in an airline seat
throughout the duration of the flight, then it seems
clear that the aggravation does not arise from an
“unexpected or unusual event”—instead, the aggra-
vation injury arises solely fromthe ““passenger’s
own internal reaction to the usual, mormal, and
expected operation of the aircraft” By the same
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token, if, in the instant case, the aggravating event
is the continuation of the flight from its scheduled
point of departure to its scheduled point of arrival,
[footnote omitted] then it seems clear that the
aggravation injury arises not fom an “unexpected
or unusual happening,” but rather- from the “pas-
senger’s own internal reactionto the usual, nor-
mal, and expected operation of the aircraft.”

119 F.3d at 1521 (emphasis added and ci tations omitted).

'The Court should reject the justification offered by the
court below for not following Krysand Abramson. Pet.
App. at 12a-14a. A plain reading of the facts and hold-
ings of each case evinces that they are imdistinguishable
from this case.

In Abramson, the passenger remained in his standard
economy class seat rather than beingmoved to an empty
first class seat at the request of thepassenger’s wife; in
Krys, the passenger remained on the fli ght to its normal
destination rather than the crew divertiTag the flight to a
different destination; here, the passengexr remained in his
non-smoking seat rather than beingmov-ed to a different
non-smoking seat at the request of M's. Husain. Each
case involved a passenger with apre-existing internal
physical ailment; each case involvedan injury caused by
the passenger being subjected to the normal conditions
of the flight, which the passenger alleged resulted in
injury; and each case involved allegat® ons of the crew
failing to act to prevent the pasen ter from being
exposed to the normal conditionsof the flight.

Looking to the purely factual descripotion of relevant
events, the aggravating event was Dr. H anson remaining
in his assigned non-smoking seatand b»eing exposed to
ambient smoke, which allegedly aggr-avated his pre-
existing asthmatic condition leadingto his death. As in
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Abramson and Krys, the injury arose not from an “uncx-
pected or unusual happening,” but rather from the “pas-
sehger’s own internal reaction to the usual, normal, and
expected operation of the aircraft.”

C. A Carrier’s FFailure To Take Action "To Avert An
Internal Injury That Allegedly Occuxrred During
The Course Of A Normal Flight sNot An “Acci-
dent”

Both the court below and the district court incorrectly
shifted the focus of the “accident” requirerment from an
inquiry into the nature of the event which caused the
injury (i.e., the smoke), to the care taken by the airline
to avert the injury (i.e., a flight attendant ’s failure to
move Dr. Hanson to another non-smoking seat), thus
ignoring the third tenet of Saks. In effect, the court
below created a new negligence-based “accident” stan-
dard, as follows:

The failure to act in the face of aknown, serious
risk satisfies the meaning of “accident” within Arti-
cle 17 so long as reasonable alternativ es exist that
would substantially minimize the risk and imple-
menting these alternatives would not u zireasonably
interfere with the normal, expected ope 7-ation of the
airplane.

Pet. App. at 14a (emphasis added); seealso Pet. App. at
58a (district court).

The “accident” standard applied by the court below
misconstrues the nature of the liability cre ated by the
Warsaw Convention by improperly focusin g the “acci-
dent” inquiry on reasonableness, foresecabi lity and the
carrier’s mental state, despite the clearholding of Saks.
470 U.S. at 407. Neither the Conventionnor Saks makes
the “accident™ inquiry contingent upon the p erception of
a risk, “reasonablc altcrnatives,” “minimiz[ixag] the risk”
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or whether “these alternatives would m1ot unreasonably
interfere with the normal, expected operation of the air-
craft.” Pet. App. at 14a.

The “accident” analysis fashioned by the court below
improperly injects into Article 17 the concepts of
“absence of negligence” (Article 20C1)) and “willful
misconduct” (Article 25). The structur-e of the Conven-
tion and Article 17 do not permit the co urts to relieve the
passenger from meeting the conditioons precedent to
recovery under Article 17 through ara analysis of the
negligence of a carrier’s employee. See Saks, 470 U.S. at
401-03; Krys, 119 F.3d at 1521; Abrar#1son, 739 F.2d at
133-35. This construction is borne orat by the treaty’s
drafting history.

The 1nitial draft of the Convention considered at the
international conference in Parisin 19 25 combined the
concepts of Articles 17 and 20 inthen Article 5. The
Paris draft Article 5 provided: “The ca rrier is liable for
accidents, losses, breakdowns, and d elays. It is not
liable if it can prove that it has taken reasonable mea-
sures designed to pre-empt damage. . . .” Saks, 470
U.S. at 401. Between 1925 and 1928, tkae Paris draft was
revised several times by CITEJA.

The preliminary draft Convention was finalized at the
Third Session of CITEJA in May, 1928, and submitted to
the delegates at the 1929 Warsaw con ference. Warsaw
Minutes at 245-46, 257-68. Article21 of the 1928 pre-
liminary draft (which eventually bec ame Article 17)
made the air carrier liable “in thecase ©of death, wound-
ing, or other bodily injury sufferedby a traveler.” Saks,
470 U.S. at 401 (emphasis added). Tkae all reasonable
measures defense had been removed £ rom the liability
provision and placed into a separate axticle, draft Arti-
cle 22 (which eventually became Articcle 20(1)). Id.
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During the Warsaw conference, the drafti ng commit-
tee further changed the liability provisions o=f Article 21
by expressly narrowing the liability of the a_ir carrier to
encompass only an injury “caused” by an “acccident.” Id.
at 402-03; see Tseng, 525 U.S. at 173.The <ourt below
overlooked that the “accident” requirement »f Article 17
is separate and distinct from the due care defense of
Article 20(1). See Saks, 470 U.S. at 407;Kr~ys, 119 F.3d
at 1522. The Court in Saks recognizedthis structure in
stating:

The “accident” requirement of Artic le 17 . .
involves an inquiry into the nature o f the event
which caused the injury rather thanthes care taken
by the airline to avert the injury.

470 U.S. at 407 (emphasis in original). This Statement in
Saks further confirms that under the struc ture of the
Convention the failure to act (i.e., avert) cannot be an
“accident.”

As explained by the Eleventh Circuitin Krys:

Having provided for a defense wurning on the
absence of negligence, we think itis unlikely that
the drafters intended that the initial “accident”
inquiry be resolved by reference tonegligence. Cf.
Air France, 470 U.S. at 407.

119 F.3d at 152218

The drafting history, as evidenced by the structure of
the Convention, demonstrates that the initial “accident”
inquiry should not be resolved by reference to negli-

¥ The fact that negligence is irrelevant tothe Article 17 “acci-

dent” inquiry is confirmed by the ultimate holding imm Krys, which
after finding that there was no “accident,” uphelithe lower court’s
finding that the carrier was negligent under state law. Krys, 119 F.3d
at 1528.
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gence, foreseeability, alternatives or the degree of the
carrier’s culpability, which were relegated to Article
20(1) and Article 25, respectively. See Saks, 470 U.S. at
407; see also Carey v. United Airlines, 255 F.3d 1044,
1048 (9th Cir. 2001) (definition of “accident” makes “no
mention of the carrier’s motive ormental state whatso-
ever”). Thus, the finding that a flight attendant’s failure
to act satisfies the “accident” condition precedent in
Article 17 cannot be reconciled with the structure of the
Convention and the three tenets of Sa ks.

I

THE DECISION OF THE COURT BELOW
IMPROPERLY NULLIFIES THE RESULT

MANDATED BY TSENGAND SAKS

Prior to 1999, there was near unanimity among the
lower courts that an injury arisingout of a passenger’s
pre-existing medical condition was raot an Article 17
“accident,” even if there were allegations of crew neg-
ligence. See supra note 16 and accormpanying text. In
1999, the Court in Tseng addressed th e question of the
cxclusivity of the Warsaw Convention and held that
“recovery for a personal injury suffered ‘on board [an]
aircraft or in the course of any of the operations of
embarking or disembarking,” if not allowed under the
Convention, is not available at all.” I. at 161 (citation
omitted). The effect of Tseng was to foreclose all
recourse to state negligence law inacti ons brought in the
United States, the same result already recognized in the
United Kingdom two years earlier. Se € Sidhu v. British
Airways [1997] 2 Lloyd’s Rep. 76, 1996 WL 1092197
(House of Lords 1996) (U.K.).
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While the Court in Tseng addressed the consequence
of failing to meet the conditions precedent of Article 17,
Tseng did not present the issue of whenthose conditions
are satisfied. After Tseng, the lower courts began to
interpret Article 17 anew, such that the same circum-
stances would lead to a different resull—pre-Tseng, an
occurrence that was not an “accident” precluded a claim
under the Convention but not necessarily under state
law; post-T'seng, some lower courts have found that a
similar occurrence 1s an “accident” sothat a claim can
be made under the Convention. See, e.g., Blansett v.
Continental Airlines, Inc., 246 F. Supp. 2d 596 (S.D.
Tex. 2002), appeal docketed, No. 03-40545 (5th Cir.
April 24, 2003); Gupta v. Austrian Airlines, 211 F. Supp.
2d 1078, 1084 (N.D. T11. 2002); Fulopv. Malev Hun-
garian Airlinies, 175 F. Supp. 2d 651,666 (S.D.N.Y.
2001);" McCaskey v. Continental Airlines, Inc., 159 F.
Supp. 2d 562, 573 (S.D. Tex. 2001); Kemelrz1an v. Delta
Air Lines, Inc., 293 A.D.2d 576, 740 NYS.2d 434 (N.Y.
App- Div. 2002).

The courts below opted to embark on thhe incorrect
path taken by these post-Tseng cases, rather than adhere
to the analysis set forth in Krys, Abramson arad Saks. The
district court rejected Krys and Abramson b ased in part
on a perceived dissolution of a carrier’sduty  of care and
what that court saw as the “sudden seachange” as to the
meaning of ““accident” after Tseng (Pet. A pp. at 58a),
leading both of the courts below to impropoerly define
“accident” in terms of negligence principle s. Pet. App.
at 14a, 58a. INo basis in law or fact existsfor such a mis-
application of the term “accident.”

19 Following a bench trial on the merits, the co urt found that

there was no deviation from the airline’s procedure or industry stan-
dards and entered judgment in favor of the airline. ¥ ulop v. Malev
Hungarian Airlines, 244 F. Supp. 2d 217 (S.DN.Y. 2(03).
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“[I]t is the function of Congress, and not of this Court,
to decide that domestic law, alone or in combination
with the Convention, provides inadequate deterrence.”
Zicherman, 516 U.S. at 231. “Postratification adjust-
ments,” if indeed any are necessary, “are appropriately
made by the treaty signatories,” not the courts. IT'seng,
525 U.S. at 673 n12. Sidhu and Tseng’s holdings that a
passenger’s exclusive remedy is provided by the Warsaw
Convention do not change the Article 17 “accident”
analysis, do not render pre-Tseng decisions meaningless
and do not justify misapplicationof a treaty. The pas-
sengers in Saks and Tseng were left without a right of
recovery and the treaty language has not changed so
as to permit the courts below to deviate from the
same result in this case.?® As the Ninth Circuit held
in Carey: “To the extent that such plaintiffs are left
without a remedy, no matter how egregious the airline’s
conduct, that is a result of the deal struck among the
signatories to the Warsaw Convention.” 255 F.3d at
1053. The lower courts must giveeffect to the drafters’
recognition that the Convention does not provide a
recovery for every injured passenger. See Floyd, 499

U.S. at 546.

These same principles were expresse d by the decision
of the House of Lords in Sidhu v. Britis A Airways [1997]
2 Lloyd’s Rep. 76, 83-83, 1996 WL 1092197 (House of
Lords 1996) (U.K.), in finding that the Warsaw Con-
vention provides the sole basis forcarxier liability:

An answer to the question which leaves claimants
without a remedy is not at firstsight attractive. Itis
tempting to give way to theargu ment that where
there is a wrong there must be a remedy. That

20 Similarly, a passenger that cannotsatisfy the “bodily injury”

requirement of Article 17 is not entitledtoany rtecovery. See Floyd,
499 U.S. at 552.
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indeed is the foundation upon which much of our
own common law has been built up. The broad prin-
ciples which provide the foundation for the law of
delict in Scotland and of torts inthe English com-
mon law have been developed uponthe se lines. No
system of law can attempt to compens ate persons
for all losses in whatever circumstanc es. But the
assumption is that, where a breach of duty has
caused loss, a remedy in damages ought to be
available.

Alongside these principles, however, there lies
another great principle, which is thatof freedom of
contract. Any person is free, unless re strained by
statute, to enter into a contract withanother on the
basis that his liability in damagesis & xcluded or
limited if he is in breach of contract. Ex clusion and
limitation clauses are a common feature of com-
mercial contracts, and contracts of carriage are no
exception. It is against that background, rather than
a desire to provide remedies to enable all losses to
be compensated, that the Conventiom must be
judged. It was not designed to provide remedies
against the carrier to enable all losses to be com-
pensated. It was designed instead todefirne those sit-
uations in which compensation wastobe available.
So it set out the limits of liability andthe conditions
under which claims to establish thatliabality, if dis-
puted, were to be made. A balance was struck, in
the interests of certainty and uniformity~.

[1997] 2 Lloyd’s Rep. at 87, 1996 WL 10921 97, at *87.

Accordingly, “[u]ntil Article 17 of the Warsaw Con-
vention is changed by the signatories, it cannot be
stretched to impose carrier liability forinjuries that are
not caused by accidents.” Saks, 470 US.at <406.
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IV

THE CONTRACTING PARTIES’ POST-RATIFI-
CATION UNDERSTANDING OF ARTICLE 17
CONFIRMS THAT THE “ACCIDENT” PRE-
CONDITION TO LIABILITY CANNOT BE MET
WHERE THE ALLEGED INJURY RESULTS
FROM THE PASSENGER’S STATE OF HEALTH

The post-ratification conduct of the contracting partics
to the Warsaw Convention from 1949 to as recently as
May 1999 further confirms that the Convention does not
extend liability to injuries arising out of the passenger’s
state of health.

1949. Twenty years after its entry into force, consid-
eration was given by the Legal Committee of Interna-
tional Civil Aviation Organization (“ICAQO”) to replace
the treaty’s Article 17 term “accident” with “occurrence”
(as used in Article 18 which creates liability for baggage
and cargo). The ICAO Legal Committee, however,
decided to continue the distinction between “accident”
in Article 17 and “occurrence” in Article 18, because
“occurrence” would be “too broad” if applied to a pas-
senger injury or death. ICAO Legal Committee, Minutes
and Documents of the Fourth Session, Montreal, 7
June—18 June 1949, Report of the Sub- Commitiee on the
Revision of the Warsaw Convention, ICAO Doc. 6027-
LC/124 at 270 (1949). In discussing the distinction, it
was noted that “the broader term ‘occurrence’ should be
applied to damage sustained in the case of carriage of
cargo or baggage, since the term would include not only
an accident but also cases where nothing of a positive
nature had happened. . . .” Id. (emphasis added). The
rejection of this proposed change reflected the consen-
sus of opinion that while an omission may be an “occur-
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rence” under Article 18&, it is not an “accicdent” under
Article 17.

1951-1955. At the ICAO Legal Commattee at the
Madrid meeting in 1951, the Belgian Delega te proposed
to substitute the word “occurrence” tobroa den the lia-
bility of the air carrier. ICAO Legal Committ-ee, Minutes
and Documents of the Eighth Sessio, Madrid, 11
September-28 September 1951, ICAO IDoc. 7229-
LC/133 at136-138 (1951). In objectingtoth is proposed
change, Mr. Goodfellow, the Delegate frormn the Inter-
national Union of Awviation Insurers, stated:

[I]t was not logical to extend this systenrm to the case
of an occurrence. . . . air sicknesswo uld be cov-
ered and passengers could bring action £ or damages
if they suffered from air sickness. Insuch an event,
the carrier would have to prove thathe h ad taken all
necessary measures to avoid the damag e or that he
was unable to take such measures. Totakze necessary
measures in the case of air sickness wow 1d be not to
have the aircraft fly if there were dangex that a pas-
senger would be air sick. That wouldb € the result
of the Belgian proposal.

Id. at 137-38. Several other delegates, inccluding the
Chairman of the U.S. delegation, Mr. Numeley, joined
Mr. Goodfellow in opposing this change. Icd. This pro-
posal was narrowly?! and only temporaily adopted; it
was rejected at the next ICAO Legal Commit tee meeting
(Rio de Janeiro in 1953), where the CommitEee voted to
retain the term “accident.” See ICAO Legal € ommittee,

21

< See Report of the U.S. Delegation to the Lighth  Session of the
Legal Committee of ICAQ, Madrid, Spain, September 1 51 at § (e)(1)
(Emmory T. Nunneley, Jr., Chairman, U.S. Delegati on), excerpts
reprinted in 19 J.AL.C. 70,79 (1952) (noting that“the vote by which
the Committee approved ‘occurrence’ was so small. . . that it seems
clear that the vote was not representative, and this matte=r will have to
be the subject of further consideration in the Comnitt €¢.””).
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Minutes of the Ninth Session, Rio de Janeiro, 25
August—12 September 1953, ICAODoc . 7450-LC/136-1
at 71 (1954).72

No changes were proposed to Article 17 at the diplo-
matic conference convened in 1955at T he Hague to con-
sider what eventually became the Hague Protocol
(1955).%

1971. Fifteen years later, the Guatem ala City Protocol
(1971)%* (which was rejected by the U nited States and
never has entered into force), included an amendment to
Article 17 that would have imposedlia bility on the car-
rier for an “event” rather than foran “accident.” See
ICAO, Documents of the International Conference on Air
Law, Guatemala City, ICAO Doc. 9040 -1.C/167-2 at 189
(1972); see Saks, 470 U.S. at 403-04. T his switch would
have created a system of absolute liabi lity (subject to a
modest and unbreakable liability limit ), but included a
specific exception in Article 17: “How~ ever, the carrier
is not liable if the death or injuryreseslted solely from
the state of health of the passenger.”” Guatemala City
Protocol, Article IV (amending Articl e 17) (emphasis
added); see also Saks, 470 U.S. at403. "Thus, even under

22 In fact, the Belgian Delegate reversed h & s position and advo-
cated retention of the narrower term “acciden t.” See ICAO Legal

Committee, Minutes of the Ninth Sessin, #Rio de Janeiro, 25
August—12 September 1953, ICAO Doc. 7450-LCC/136-1 at 71 (1954).

23 Protocol to Amend the Convention for thh € Unification of Cer-

tain Rules Relating to International Carriageby ZAair Signed at Warsaw
12 October 1929, 478 U.N.T.S. 371, ICAODoc. “7686-LC/140 (signed
at The Hague, 28 September 1955 and enered into force 1 August
1963).

24 Protocol to Amend the Conventionfor th € Unification of Cer-

tain Rules Relating to International Carriageby #=ir Signed at Warsaw
12 October 1929 as Amended by the Protocol [®one at the Hague on
28 September 1955, ICAO Doc. No. 8932 (signe d at Guatemala City,
8 March 1971) (not in force).



35

the Guatemala City Protocol’s broad expansion of Arti-
cle 17, the drafters were careful to carve out an excep-
tion for injuries arising from the state of a passenger’s
health.

1999. That the anomalous use of “event” in the
Guatemala City Protocol of 1971 willnever enter into
force was assured by ICAO’s recent adoption of the
Montreal Convention of 1999,%° which is intended to
modernize and consolidate the Warsaw sy stem of lia-
bility.?® The term “accident” as used inthe Warsaw Con-
vention of 1929 has been retained in Article 17 of the
Montreal Convention.?’

Despite this long history confirming that Article 17
was neither originally intended, nor subsequently
expanded, to include liability for injuries re sulting from
the state of a passenger’s health, the dec ision of the
court below achieved precisely this result by engrafting
onto Article 17 state law-based concepts of negligence.
The fundamental principles sct forth inthe Warsaw Con-
vention and by the Court in Tseng and Saks require that
the decision of the court below be reversed.

25

by Air, opened for signature on 28 May 1999, DCW Doc. No. 57
(ICAO) (not in force).

26 While not yet in force, the Montreal Conve mtion has been

transmitted to the U.S. Senate for advice and consent to ratification.
Message for the President of the United States Transm £1tting The Mon-
treal Convention, Treaty Doc. 106-45 (Sept. 6,2000>» .

27 Article 17.1 of the Montreal Convention pro wvides:

The carrier is liable for damage sustainedin the case of the
death or bodily injury of a passenger uponcon «ition only that
the accident which caused the death or bod &ly injury took
place on board the aircraft or in the course of zmany of the oper-
ations of embarking or disembarking.
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CONCLUSION

For the foregoing reasons, the decision of the Court of
Appeals for the Ninth Circuit should be reversed in all
respects.
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THE CONVENTION FOR THE UNIFICATION
OF CERTAIN RULES RELATING TO
INTERNATIONAL TRANSPORTATION BY AIR
(“WARSAW CONVENTION>?)

49 Stat. 3000, T.S. No 876 (1934) (reprinzed in note
following 49 U.S.C.A. § 40105 (1997)
(Translation)

The President of the German Reich, the Federal Pres-
ident of the Republic of Austria, His Majesty the King of
the Belgians, the President of the United States of
Brazil, His Majesty the King of the Bulgarians, the Pres-
ident of the Nationalist Government of China, His
Majesty the King of Denmark and Iceland, His Majesty
the King of Egypt, His Majesty the King of Spain, the
Chief of State of the Republic of Estonia, the President
of the Republic of Finland, the President of the French
Republic, His Majesty the King of GreatBritain, Ireland,
and the British Dominions beyond the Seas, Emperor of
India, the President of the Hellenic Republic, His Most
Serene Highness the Regent of the Kingdom of Hungary,
His Majesty the King of Italy, His Majesty the Emperor
of Japan, the President of the Republicof Latvia, Her
Royal Highness the Grand Duchess of Lux emburg, the
President of the United Mexican States,His Majesty the
King of Norway, Her Majesty the Queenof the Nether-
lands, the President of the Republic of Poland, His
Majesty the King of Rumania, His Majesty the King of
Sweden, the Swiss Federal Council, the Pre sident of the
Czechoslovak Republic, the Central Exec utive Com-
mittee of the Union of Soviet Socialist Re publics, the
President of the United States of Venezuela, His Majesty
the King of Yugoslavia:

Having recognized the advantage of regulating in a
uniform manner the conditions of internat donal trans-
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portation by air in respect of the documents used for
such transportation and of the 1iability of the carrier,

Have nominated to this end their respective Plenipo-
tentiaries, who being thereto duly authorized, have con-
cluded and signed the followin g convention:

CHAPTER I. SCOPE—DEFINITIONS

Article 1

(1) This convention shall apply to all international
transportation of persons, bagga ge, or goods performed
by aircraft for hire. It shall apply equally to gratuitous
transportation by aircraft performed by an air trans-
portation enterprise.

(2) For the purpose of this convention the expression
“international transportation” shall mean any trans-
portation in which, according to the contract made by
the parties, the place of departuure and the place of des-
tination, whether or not there be a break in the trans-
portation or a transshipment, are situated either within
the territories of two High Contracting Parties, or within
the territory of a single High Contracting Party, if there
is an agreed stopping place witkiin a territory subject to
the sovereignty, suzerainty, mandate or authority of
another power, even though that power is not a party to
this convention. Transportation without such an agreed
stopping place between territories subject to the
sovereignty, suzerainty, mandate, or authority of the
same High Contracting Party shall not be deemedto be
international for the purposes of this convention.

(3) Transportation to be performed by several suc-
cessive air carriers shall be deemed, for the purposes of
this convention, to be one undivided transportation, if it
has been regarded by the parties as a single operation,
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whether it has been agreed upon underthe form of a sin-
gle contract or of a series of contracts,and it shall not
lose its international character merely becawise one con-
tract or a series of contracts is to be perforrned entirely
within a territory subject to the sovereignty , suzerainty,
mandatc, or authority of the same High Contracting
Party.

Article 2

(1) This convention shall apply to transportation per-
formed by the state or by legal entities constituted under
public law provided it falls within the con ditions laid
down in article 1.

(2) This convention shall not apply totra nsportation
performed under the terms of any intemat i onal postal

convention.

CHAPTER I1. TRANSPORTATIONDOCUMENTS
SECTION I.—PASSENGERTICKET

Article 3

(1) For the transportation of passengers the carrier
must deliver a passenger ticket whichshall <ontain the

following particulars:
(a) The place and date of issue;
(b) The place of departure and of destinat 4on;

(c) The agreed stopping places, provided t aat the car-
rier may reserve the right to alter the stoppinx g places in
case of necessity, and that if he exercisesthat right, the
alteration shall not have the effect of deprivin g the trans-
portation of its international character;

(d) The name and address of the carrieror- carriers;
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(e) A statement that the transportation is subject to the
rules relating to liability establishedby this convention.

(2) The absence, irregularity, orloss of the passenger
ticket shall not affect the existence or the validity of the
contract of transportation, which shall none the less be
subject to the rules of this convention. Nevertheless, if
the carrier accepts a passenger without a passenger ticket
having been delivered he shall notbe entitled to avail
himself of those provisions of this convention which
exclude or limit his liability.

SECTION I1.—BAGGAGE CHECK

Article 4

(1) For the transportation of baggage, other than small
personal objects of which the passenger takes charge
himself, the carrier must deliver abagg age check.

(2) The baggage check shall be made out in duplicate.
one part for the passenger and the other part for the car-
rier.

(3) The baggage check shall contain the following par-
ticulars:

(a) The place and date of issue;

(b) The place of departure and of destination;

(c) The name and address of the carrier or carriers:
(d) The number of the passengerticket;

(e) A statement that delivery of the baggage will be
made to the bearer of the baggage check ;

(f) The number and weight of the packages;

(g) The amount of the value declared in accordance
with article 22(2);
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(h) A statement that the transportation is subject to the
rules relating to liability established by this convention.

(4) The absence, irregularity, or loss of the baggage
check shall not affect the existence or the validity of the
contract of transportation which shallnone the less be
subject to the rules of this convention. Nevertheless, if
the carrier accepts baggage without a baggage check
having been delivered, or if the baggage check does not
contain the particulars set out at (d), (f),and (h) above,
the carrier shall not be entitled to avail himself of those
provisions of the convention which exclude or limit his
liability.

SECTION III.—AIR WAYBILL

Article §

(1) Every carrier of goods has the right to require the
consignor to make out and hand over tohim a document
called an “air waybill”: every consignorhas the right to
require the carrier to accept this document.

(2) The absence, irregularity, or lossof thi s document
shall not affect the existence or the validity of the con-
tract of transportation which shall, subject to the pro-
visions of article 9, be none the less governed by the
rules of this convention.

Article 6

(1) The air waybill shall be made out bythe consignor
in three original parts and be handed ove r with the
goods.

(2) The first part shall be marked “for the carrier”, and
shall be signed by the consignor. The seconcd part shall
be marked “for the consignee™; it shall besiccned by the
consignor and by the carrier and shall acco-mpany the
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goods. The third part shall be signed by the carrier and
handed by him to the consignor afer the goods have
been accepted.

(3) The carrier shall sign on acceptarace of the goods.

(4) The signature of the carrier my be stamped; that
of the consignor may be printed orstarmped.

(5) If, at the request of the consig nor, the carrier
makes out the air waybill, he shall be de emed, subject to
proof to the contrary, to have doneso on behalf of the
consignor.

Article 7

The carrier of goods has the rightto xequire the con-
signor to make out separate waybillswh en there is more
than one package.

Article 8

The air waybill shall contain the follovwing particulars:

(a) The place and date of its executio n;

(b) The place of departure and of des tination;

(c) The agreed stopping places, provicled that the car-
rier may reserve the right to alter the sto pping places in
case of necessity, and that if he exexises that right the
alteration shall not have the effect of depxiving the trans-
portation of its international character;

(d) The name and address of the consi gnor;
(e) The name and address of the first carrier;

(f) The name and address of the consig nee, if the case
SO requires;

(g) The nature of the goods;
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(h) The number of packages, the method of packing,
and the particular marks or numbers upon them;

(1) The weight, the quantity, the volumes, or dimen-
sions of the goods;

(J) The apparent condition of the gods and of the
packing;

(k) The freight, if it has been agreed up on, the date
and place of payment, and the personwho is to pay it;

(1) If the goods are sent for paymenton ckelivery, the
price of the goods, and, if the case so requires, the
amount of the expenses incurred;

(m) The amount of the value declaredin accordance
with article 22(2);

(n) The number of parts of the air waybil 1;

(o) The documents handed to the carrier to accompany
the air waybill;

(p) The time fixed for the completion o f the trans-
portation and a brief note of the routetobe followed, if
these matters have been agreed upon;

(q) A statement that the transportationis stabject to the
rules relating to liability established by this convention.

Article 9

If the carrier accepts goods without anair vwaybill hav-
ing been made out, or if the air waybilldoes mot contain
all the particulars set out in article 8(a)to (i), inclusive,
and (q), the carrier shall not be entitledto av-ail himself
of the provisions of this convention which exclude or
limit his liability.



8a

Article 10

(1) The consignor shall be responsible for the cor-
rectness of the particulars and statement s relating to the
goods which he inserts in the air waybi 11.

(2) The consignor shall be liable for @all damages suf-
fered by the carrier or any other person by reason of the
irregularity, incorrectness or incompletee ness of the said
particulars and statements.

Article 11

(1) The air waybill shall be primafa cie evidence of
the conclusion of the contract, of thereceipt of the goods
and of the conditions of transportation.

(2) The statements in the air waybill relating to the
weight, dimensions, and packing of the g oods, as well as
those relating to the number of packages , shall be prima
facie evidence of the facts stated; those relating to the
quantity, volume, and condition of the —oods shall not
constitute evidence against the carrier except so far as
they both have been, and are statedinth € air waybill to
have been, checked by him 1n the prese mce of the con-
signor, or relate to the apparent conditioon of the goods.

Article 12

(1) Subject to his liability to carryoux all his obliga-
tions under the contract of transportatiora, the consignor
shall have the right to dispose of the ggoods by with-
drawing them at the airport of departure or destination,
or by stopping them in the course ofthe journey on any
landing, or by calling for them tobe d elivered at the
place of destination, or in the courseof t he journey to a
person other than the consignee namedin the air waybill,
or by requiring them to be returnedto the airport of
departure. He must not exercise thisrigh t of disposition
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in such a way as to prejudice the carier or other con-
signors, and he must repay any expenses o ccasioned by
the exercise of this right.

(2) If it is impossible to carry outthe orders of the
consignor the carrier must so informhim forthwith.

(3) If the carrier obeys the orders of the consignor for
the disposition of the goods withoutrequi ting the pro-
duction of the part of the air waybill delivered to the lat-
ter, he will be liable, without prejudice to his right of
recovery fiorn the consignor, for any damagze which may
be caused thereby to any person who islaw fully in pos-
session of that part of the air waybill.

(4) The right conferred on the consignor shall cease at
the moment when that of the consignee beg; ins in accor-
dance with article 13, below. Nevertheless, if the con-
signee declines to accept the waybillorthe goods, or if
he cannot be communicated with, the corxsignor shall
resume his right of disposition.

Article 13

(1) Except in the circumstances setouliry the preced-
ing article, the consignee shall be entitled, ©on arrival of
the goods at the place of destination, toreq uiire the car-
rier to hand over to him the air waybilland t © deliver the
goods to him, on payment of the charges due and on
complying with the conditions of transportation set out
in the air waybill.

(2) Unless it is otherwise agreed, itshall be the duty
of the carrier to give notice to the consicne € as soon as
the goods arrive.

(3) If the carrier admits the loss of the goo»ds, or if the
goods have not arrived at the expirationof seven days
after the date on which they ought tohave arrived, the
consignee shall be entitled to put intoforcc against the
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carrier the rights which flow from the c ontract of trans-
portation

Article 14

The consignor and the consignee c an respectively
enforce all the rights given them byarticles 12 and 13,
each in his own name, whether heis ac ting in his own
interest or in the interest of another, provided that he
carries out the obligations imposedby the contract.

Article 15

(1) Articles 12, 13, and 14 shallnot affect either the
relations of the consignor and the consi gnee with each
other or the relations of third parties w hose rights are
derived either from the consignor or from the consignee.

(2) The provisions of articles 12,13, and 14 can only
be varied by express provision in the aiT waybill.

Article 16

(1) The consignor must furnish such i nformation and
attach to the air waybill such documents as are necessary
to meet the formalities of customs, octroi, or police
before the goods can be delivered tothe consignee. The
consignor shall be liable to the carrier for any damage
occasioned by the absence, insufficiency, or irregularity
of any such information or documents, unless the dam-
age 1s due to the fault of the carrieror his agents.

(2) The carrier is under no obligation to enquire into
the correctness or sufficiency of such information or
documents.
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CHAPTER II1I. LIARBILITY OFTHE CARRIER

Article 17

The carrier shall be liable for damage su stained in the
event of the death or wounding of apassenger or any
other bodily injury suffered by a passenger, if the acci-
dent which caused the damage so sustiined took place
on board the aircraft or in the course of any of the oper-
ations of embarking or disembarking.

Article 18

(1) The carrier shall be liable for damage sustained in
the event of the destruction or loss of, or Of damage to,
any checked baggage or any goods, if the occurrence
which caused the damage so sustained ook place during
the transportation by air.

(2) The transportation by air within the m eaning of the
preceding paragraph shall comprise the p eriod during
which the baggage or goods are in charge Of the carrier,
whether in an airport or on board anaircraft, or, in the
case of alanding outside an airport,inany place what-
soever.

(3) The period of the transportation by air shall not
extend to any transportation by land, bysea, or by river
performed outside an airport. If, however. such trans-
portation takes place in the performance of a contract for
transportation by air, for the purpose of loading, deliv-
ery or transshipment, any damage is presurned, subject
to proof to the contrary, to have been the result of an
event which took place during the transport ation by air.

%
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Article 19

The carrier shall be liable for damage occasioned by
delay in the transportation by air of passengers, baggage,
or goods.

Article 20

(1) The carrier shall not be liableif he proves that he
and his agents have taken all necessary measures to
avoid the damage or that it was impossible for him or
them to take such measures.

(2) In the transportation of goods and baggage the car-
rier shall not be liable if he provesthat the damage was
occasioned by an error in piloting, inthe handling of the
aircraft, or in navigation and that, inall other respects,
he and his agents have taken all necess ary measures to
avoid the damage.

Article 21

If the carrier proves that the damage w as caused by or
contributed to by the negligence of the injured person
the court may, in accordance with the pxovisions of its
own law, exonerate the carrier whollyor partly from his
liability.

Article 22

(1) In the transportation of passengers the liability of
the carrier for each passenger shall be limzited to the sum
of 125,000 francs. Where, in accordance -with the law of
the court to which the case is submitted . damages may
be awarded in the form of pcriodical payments, the
equivalent capital value of the said payrments shall not
exceed 125,000 francs. Nevertheless, by special con-
tract, the carrier and the passenger may agzree to a higher
limit of liability.
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(2) In the transportation of checked bagggage and of
goods, the liability of the carrier shallbe limited to a
sum of 250 francs per kilogram, unless the consignor has
made, at the time when the package washa nded over to
the carrier, a special declaration of thevaluxe at delivery
and has paid a supplementary sum if the case so
requires. In that case the carrier will beliable to pay a
sum not exceeding the declared sum, unle ss he proves
that that sum is greater than the actual valu e to the con-
signor at delivery.

(3) As regards objects of which the pas senger takes
charge himself the liability of the carriershaall be limited
to 5,000 francs per passenger.

(4) The sums mentioned above shill be deemed to
refer to the French franc consisting of 651/ 2 milligrams
of gold at the standard of fineness of nine h wandred thou-
sandths. These sums may be convertedinto any national
currency in round figures.

Article 23

Any provision tending to relieve thecarr ier of liabil-
ity or to fix a lower limit than that whichis laid down in
this convention shall be null and void, but t he nullity of
any such provision shall not involve the n ullity of the
whole contract, which shall remain subjec ¢ to the pro-
visions of this convention.

Article 24

(1) In the cases covered by articles18 and 19 any
action for damages, however founded, ¢ an only be
brought subject to the conditions and limi ®s set out in
this convention.

(2) In the cases covered by article 17the provisions of
the preceding paragraph shall also apply, w~ithout prej-
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udice to the questions as to who are thhe persons who
have the right to bring suit and whatare their respective
rights.

Article 25

(1) The carrier shall not be entitledto avail himself of
the provisions of this convention which exclude or limit
his liability, if the damage is causedby his wilful mis-
conduct or by such default on his partas , in accordance
with the law of the court to which theca se is submitted,
is considered to be equivalent to wilful 1misconduct.

(2) Similarly the carrier shall notbe entitled to avail
himself of the said provisions, if thedaanage is caused
under the same circumstances by anyage nt of the carrier
acting within the scope of his employment.

Article 26

(1) Receipt by the person entitledto the delivery of
baggage or goods without complaintshal ¥ be prima facie
evidence that the same have been delivered in good con-
dition and in accordance with the doctament of trans-
portation.

(2) In case of damage, the personenti £led to delivery
must complain to the carrier forthwith a £ter the discov-
ery of the damage, and, at the latest, witbhin 3 days from
the date of receipt in the case of baggaage and 7 days
from the date of receipt in the caseof goods. In case of
delay the complaint must be made atthe Batest within 14
days from the date on which the bagzage= or goods have
been placed at his disposal.

(3) Every complaint must be madein w~riting upon the
document of transportation or by separate= notice in writ-
ing dispatched within the times aforesai d.
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(4) Failing complaint within the times aforesaid, no
action shall lie against the carrier, save im the case of
fraud on his part.

Article 27

In the case of the death of the personliatble, an action
for damages lies in accordance withthe €£erms of this
convention against those legally representimng his estate.

Article 28

(1) An action for damages must be brought, at the
option of the plaintiff, in the territory of on € of the High
Contracting Parties, either before thecourt of the domi-
cile of the carrier or of his principal place of business, or
where he has a place of business through w hich the con-
tract has been made, or before the courtat the place of
destination.

(2) Questions of procedure shall be gov erned by the
law of the court to which the case issubm=atted.

Article 29

(1) The right to damages shall be extnggzuished if an
action is not brought within 2 years, reckomned from the
date of arrival at the destination, orfrom  the date on
which the aircraft ought to have arrived, or £rom the date
on which the transportation stopped.

(2) The method of calculating the period of limitation
shall be determined by the law of thecout to which the
case 1s submitted.

Article 30

(1) Inthe case of transportation tobe p=erformed by
various successive carriers and falling witZhin the defi-
nition setout in the third paragraph of armicle 1, each
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carrier who accepts passengers, baggag € or goods shall
be subject to the rules set out in this convention, and
shall be deemed to be one of the contracting parties to
the contract of transportation insofar as the contract
deals with that part of the transportation which is per-
formed under his supervision.

(2) In the case of transportation of this nature, the pas-
senger or his representative can takeaction only against
the carrier who performed the transp ortation during
which the accident or the delay occurred, save in the
case where, by express agreement, the first carrier has
assumed liability for the whole joumey .

(3) As regards baggage or goods, thhe passenger or
consignor shall have a right of action against the first
carrier, and the passenger or consignee w ho is entitled to
delivery shall have a right of actionagai nst the last car-
rier, and further, each may take action ag ainst the carrier
who performed the transportation duxring which the
destruction, loss, damage, or delay took place. These
carriers shall be jointly and severally li able to the pas-
senger or to the consignor or consignee -

CHAPTER IV. PROVISIONSREL.ATING TO
COMBINED TRANSPORTATION

Article 31

(1) In the case of combined transporta tion performed
partly by air and partly by any other anode of trans-
portation, the provisions of this convention shall apply
only to the transportation by air, provide d that the trans-
portation by air falls within the terms o€ article 1.

(2) Nothing in this convention shall pre vent the parties
in the case of combined transportation fr om inserting in
the document of air transportation condit ions relating to
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other modes of transportation, provided t hat the provi-
sions of this convention are observed a s regards the
transportation by air.

CHAPTER V. GENERAL AND FFINAL
PROVISIONS

Article 32

Any clause contained in the contract and all special
agreements entered into before the damag ¢ occurred by
which the parties purport to infringe the rtales laid down
by this convention, whether by deciding the law to be
applied, or by altering the rules as tojuris diction, shall
be null and void. Nevertheless for the trarasportation of
goods arbitration clauses shall be allowed, subjectto this
convention, if the arbitration is to take pla ce within one
of the jurisdictions referred to in the first paragraph of
article 28.

Article 33

Nothing contained in this conventionsha 1] prevent the
carrier either from refusing to enterinto ary contract of
transportation or from making regulations which do not
conflict with the provisions of this converition.

Article 34

This convention shall not apply tointerrx ational trans-
portation by air performed by way of expe rimental trial
by air navigation enterprises with the view  to the estab-
lishment of regular lines of air navigatiora, nor shall it
apply to transportation performed inextra ordinary cir-
cumstances outside the normal scope of ara air carrier’s
business.
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Article 35

The expression “days” when usedin this convention
means current days, not working days.

Article 36

This convention is drawn up inFrench in a single
copy which shall remain depositedinthe archives of the
Ministry for Foreign Affairs of Poland and of which one
duly certified copy shall be sent bythe Polish Govern-
ment to the Government of each of the Figh Contracting
Parties.

Article 37

(1) This convention shall be ratified. "The instruments
of ratification shall be deposited inthe archives of the
Ministry for Foreign Affairs of Poland, which shall give
notice of the deposit to the Govemmen t of each of the
High Contracting Parties.

(2) As soon as this convention shial have beenratified
by five of the High Contracting Parties it shall come into
force as between them on the ninetiet h day after the
deposit of the fifth ratification. Thereaf ter it shall come
into force between the High Contractin g Parties which
shall have ratified and the High Contract ing Party which
deposits its instrument of ratification ©On the ninetieth
day after the deposit.

(3) It shall be the duty of the Government of the
Republic of Poland to notify the Govern ment of each of
the High Contracting Parties of thedate on which this
convention comes into force as wellas the daie of the
deposit of each ratification.
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Article 38

(1) This convention shall, after it hascoane into force,
remain open for adherence by any state.

(2) The adherence shall be effectedby a notification
addressed to the Government of the Repub lic of Poland.,
which shall inform the Governmentof eac h of the High
Contracting Parties thereof.

(3) The adherence shall take effect as from the nineti-

eth day after the notification made to the Government of
the Republic of Poland.

Article 39

(1) Any one of the High Contracting; Parties may
denounce this con vention by a notificatiora addressed to
the Government of the Republic of Poland, which shall
at once inform the Government of eachof the High Con-
tracting Parties.

(2) Denunciation shall take effect sixmonths after the
notification of denunciation, and shall opperate only as
regards the party which shall have procee ded to denun-
ciation.

Article 40

(1) Any High Contracting Party may, ;at the time of
signature oxr of deposit of ratificationor ©f adherence,
declare that the acceptance whichitgve s to this con-
vention does not apply to all or any ofits <olonies, pro-
tectorates, territories under mandate, ©r any other
territory subject to its sovereignty oritsauthority, or any
other territory under its suzerainty.

(2) Accordingly any High Contracting P arty may sub-
sequently adhere separately in the name o f all or any of
its colonies , protectorates, territories indesr mandate, or
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any other territory subject to its sovereignty or to its
authority or any other territory under its suzerainty
which have been thus excluded byits original declara-
tion.

(3) Any High Contracting Party may denounce this
convention, in accordance with its provisions, separately
or for all or any of its colonies, proiectorates, territories
under mandate, or any other termitory subject to 1its
sovereignty or to its authority, or any other territory
under its suzerainty.

Article 41

Any High Contracting Party shallbe entitled not ear-
lier than two years after the coming into force of this
convention to call for the assembling of a new interna-
tional conference in order to consider any improvements
which may be made in this conventionn. To this end it
will communicate with the Governmemnt of the French
Republic which will take the necessary measures to
make preparations for such conference .

This convention, done at Warsaw on October 12, 1929,
shall remain open for signature until January 31, 1930.

ADDITIONAL PROTOCOL

With Reference to Article 2

The High Contracting Parties reserve to themselves
the right to declare at the time of ratfication or of adher-
ence that the first paragraph of article 2 of this conven-
tion shall not apply to international transportation by air
performed directly by the state, its colonies, protec-
torates, or mandated territories, orby any other territory
under its sovereignty, suzerainty, or authority.

49 Stat. 3025
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