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UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA

[Caption Omitted In Printing]
Washington, D.C.
Monday, September 23, 2002
Deposition of
MITCH McCONNELL

* * %

[12] Have you consulted with anyone in preparation
for the testimony you're going to be giving today?

A T've consulted with my lawyers.
Q Have you consulted with anyone else?
A No.

Q Thank you. First, I'd like to get into your cam-
paign background. When did you first run for the United
States Senate?

A 1984.

Q To your recollection, how much did you raise in
that campaign?

A Alittle under $2 million.

Do you remember how much you spent?

Every penny of it.

Did you have an opponent in the primary in that -

In the primary? There was a token opponent.

o » O » O

“Token” meaning what?

I
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[13} A Someone who filed because he liked to see his
name in the paper.

Q

o » O »

A

So did that opponent raise any money?

I don’t remember.

Did you have a general election opponent in 1984?
I did indeed.

How much did that opponent raise?

Oh, this is a guess, but in the range of a half a

million dollars more than I.

Q

Did that opponent spend every penny of it, to

your knowledge?

A

I don't recall specifically, but it was a hotly

contested race. I don't recall specifically, but it was a very
contested race.

Q
A

Q

A
cinct.

o » O

A

You won that election; is that right?
Idid.
Do you remember the percentage of [14] the vote?

Three-tenths of 1 percent. About a vote a pre-

Then in 1990, you ran again for re-election.
I did.
Did you have a primary opponent then?

I believe there were — there was one or more

token opponents again.

Q

How much did you raise for that primary election?
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I don'’t recall.
Overall for the whole general election.
Overall? Somewhere between 5 and 6 million.

Did you have a general election opponent that

NO o O p

year?
A 1did indeed.

Q Do you remember how much your general elec-
tion opponent raised?

[15] A I don't. I don't. It was a very contested race.
He was very visible. '

Q Was it anywhere near your 5 million?

A It was not as much, but I don't recall exactly how
much he spent.

Q Then again, this last cycle before this year 1996, .
do you remember how much you raised for the '96 general
election campaign?

A That's the one we were just talking about, wasn't
it?

Q 1990, we were talking about.

A Oh, I'm sorry. In '96, I think he raised slightly
less than I did in '90, but in the same general range,
roughly $5 million.

Q Did you have a primary opponent in '96?
A Ibelieve I had a token opponent.

Q That token opponent raised how much?
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[16] A I don’t know.

Q Far less than 5 million?

I'm certain of that, but I don’t know. I'm not sure.
Did you spend nearly all that money in '96?

I did.

o > O »

Did you have a general election opponent in '96?

A Well, I thought you were referring to the general
election. Yes, we spent virtually all of the money in the
general election.

Q Your general election opponent, do you recall how
much he or she raised?

A Idon't.
Q Was it anywhere near your 5 to 6 million?
A It was certainly enough to be very competitive.

Q In all these races, Senator, that you've been in,
were you able to effectively [17] compete in each of them
for the office of the United States Senate?

A Well, since I was successful, I think I successfully
competed.

Q You were able to get your message out.
A As were my opponents.
Q You had enough money to do that.

A In the dollars of that era, in each of the dollar -
as you know, there’s been a lot of inflation over the last 18
years. But based upon the cost of campaigning at that



957

time, both myself and my opponents were able to get
their message across.

Q As early as six years ago, you had enough money
to get your message out.

A The difficulty was that the increase in cost is so
dramatic that after each — over a six-year period, spend-
ing the same amount of money buys you considerably
less. In other words, you get less [18] opportunity to reach
the voters with the same amount of money with the
passage of time.

Q I understand that, Senator, but I just want to
make sure we're clear here. You said you've been able to
effectively compete in each of these races, which includes
the most recent one in 1996; is that right?

A Well, I was successful in the race, but I was able
to reach fewer voters with the same amount of money in
1996 that I did in 1990.

Q Were you able to purchase television time in
19967

A Iwas.
Were you able to purchase radio time?

I believe we did, yes.

o » O

Were you able to pay for campaign staff in 1996?
A Iwas.

[19] Q Were you able to pay for printed materials
for your campaign in 1996?

A Iwas.
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Q Were you able to conduct mailings to potential
voters in 19967

A 1 don’t believe we did mailings out of the — we
probably did some fundraising mailings.

Q Were you able to conduct any get-out-to-vote
efforts in 19967

A That's typically done by the parties.
Q Your campaign did none of that on Election Day?

A My recollection is that that function is typically
done by the parties.

Q What percentage of your contributors, Senator,
give $1,000 or more to you for your campaigns?

MR. BARAN: I object to the form of the ques-
tion. Which campaign are you talking about now?

* * *
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[(Luke McLoughlin Dep. 23)] THE WITNESS: I believe it
was the coding process that took place.
BY MR. ABRAMS:
Q. Would you have coded it as a genuine issue ad?
A. Yes.
Q. Why?

A. The ad’s focus is on taxes. It explicitly does not
show a preference for either of the two Nevada candidates for
Senate.

Q. And had the ad been about taxes but indicated
some preference for one of the candidates, would you have
then viewed it as a sham issue ad?

A. TI’'m not sure how to answer that hypothetical.
Q. You're unable to answer?

A. TI’'m not sure I understand what you’re — how you
would change this ad to have me answer differently.

Q. Suppose the ad did not contain the name of both
candidates, but it simply said call Harry Reid and left
Ensign’s name off entirely. Would that have made any
difference in your coding if you had been involved in that?

So it would be very specific. Suppose
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DEPOSITION OF ANGUS MCQUEEN

TAKEN ON BEHALF OF THE INTERVENORS

SEPTEMBER 24, 2002

% ok ok ok %k

[113]

(Off the record)

(Video played)

“ANNOUNCER: The following is a paid program of the
National Rifle Association.

MR. HESTON: This election could come down to bat-
tleground states like Pennsylvania, Michigan, Ohio and Mis-
souri, states with lots of union members where the union vote
could decide the outcome. But not all union members will
vote as political observers might expect. So we sent [114]
NRA correspondent Ginny Simone deep into the heart of
union country to talk with union members about this election,
about the candidates, the issues, and what to them really
matters most. Here’s Ginny’s report.

UNIDENTIFIED SPEAKER: I've been a union member
since 1972, and I’ve been a registered Democrat all my life.
I’ve always just usually voted Democrat straight, but this
time around, I -- I can’t do it.

UNIDENTIFIED SPEAKER: Basically the union is al-
ways, you know, vote Democrat, vote Democrat, vote for Al
Gore. Well, I don’t see it that way. It’s -- you know, I -- I
want my freedom, I want to hold onto my guns, I want to
vote for Bush.

UNIDENTIFIED SPEAKER: All this union leadership,
they send you stuff all the time. I get stuff in the mail, vote
for Al Gore, this is what Al Gore stands for. And of course,
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George Bush has a -- you know, an X out on his face and this
will be the bad guy.

UNIDENTIFIED SPEAKER: I have to vote my heart.
My heart says, well, I’'m sorry, union. You say endorse this
man, I can’t do it in good [115] conscience.

GINNY SIMONE: Well, Gore’s counting on you guys.

UNIDENTIFIED SPEAKER: He can count on who he
wants to, but he’s not going to get my vote.

UNIDENTIFIED SPEAKER: I believe that the Demo-
crats at one time was a party for the working people. I be-
lieve now it’s a party who wants to control the working peo-
ple, not for the working people.

UNIDENTIFIED SPEAKER: My biggest issue probably
is Gore’s ideas about the Second Amendment, about wanting
to take away your -- your freedom to carry a gun. Even
though we’re out in the country, crime does come out here,
car jackings happen, robbery happens. It makes me feel safe.
I know I’m safe with it, and it makes me feel safe having it.

GINNY SIMONE: Are there gun owners like yourself
who may be registered Democrats who are looking at the
race differently because of the current issue? I mean, do you
hear them talking about it?

UNIDENTIFIED SPEAKER: Yeah, I know [116] that
some are. | know that some are very opposed to what Gore
has been saying. I know of two that actually changed their
parties. They went down and reregistered as Republicans
because they were so upset.

UNIDENTIFIED SPEAKER: Look at the crime in this
country. I think I should have the basic right to defend not
only myself but my family, my home, my castle, if you will.
I don’t want someone telling me that I can’t do that.

UNIDENTIFIED SPEAKER: All the laws that they pass
today have really done nothing to deter crime or change the
situation. All they’ve done is interfere with my right as a
law-abiding citizen.
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UNIDENTIFIED SPEAKER: Al Gore has already stated
that he would register all firearms, and I just -- I can’t sup-
port that type of a philosophy.

UNIDENTIFIED SPEAKER: What concerns me the
most is what Steve just said about registering our guns. I
don’t want to -- I have a hand gun, and I’ve had NRA train-
ing, and I’m a survivor of domestic violence, and I believe in
self-protection, and I do not want my guns taken [117] away.

UNIDENTIFIED SPEAKER: A loss of my gun rights is
what Al Gore represents. There’s no ifs, ands, or buts about
that. In my mind, this administration -- if Al Gore and his
administration is voted in, we will lose firearm rights.

UNIDENTIFIED SPEAKER: Every move they made
was a calculated effort to take us further down the road to
having to give up our guns.

GINNY SIMONE: But Al Gore says I'm different, I’'m a
strong supporter.

UNIDENTIFIED SPEAKER: Al Gore, you know, dis-
covered the Love Canal, and Al Gore invented the Internet.

UNIDENTIFIED SPEAKER: I resist a man who wants
to take away guns. I would not believe Al Gore for a minute
on anything.

GINNY SIMONE: These politicians, they go, I know
that guy out there. I understand where he’s coming from.
Do those politicians in Washington really understand what
you mean when you say I don’t want you taking away my
rights?

UNIDENTIFIED SPEAKER: The politicians in Con-
gress and the politicians in the White [118] House don’t have
a clue what an average American lives through. I drive
through a neighborhood now going to work every day that
the crime rate has gone through the roof.

UNIDENTIFIED SPEAKER: It scares me to see four
more years of this, because it’s just more and more of these
people in the White House, and that’s the way -- that’s the
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way you lose your rights. You don’t lose them all at once.
You lose them slowly over time.

UNIDENTIFIED SPEAKER: Al Gore, I can’t trust the
man, for one. The man is like watching a modern-day ver-
sion of Dr. Jekyl and Mr. Hyde. He’s says one thing out of
this side of his mouth and then he goes with the other side.
And I just believe he just wants to tear this country apart.

UNIDENTIFIED SPEAKER: I see him as the enemy of
gun owners, the enemy of freedom.

GINNY SIMONE: What do you say to that union guy
out there that says how could you vote your rights over your
job?

UNIDENTIFIED SPEAKER: My rights are most im-
portant. My job, I can always find another one. My rights, I
can’t replace.

UNIDENTIFIED SPEAKER: Yes, it’s nice [119] being
part of my union, it helps protect me. But having my right to
bear arms is something that is extremely important to me.
It’s something that’s kind of just been engrained in me.

UNIDENTIFIED SPEAKER: You got to have your
freedom. And the Second Amendment is one of them. And
you take that away, something else is going to follow right
behind it.

UNIDENTIFIED SPEAKER: First off, if a Republican
is elected to office, the world’s not going to end, the jobs
aren’t going to go away, unions aren’t going to disappear.
That’s a great myth perpetuated by the Democrats.

UNIDENTIFIED SPEAKER: George Bush isn’t going
to take away my job as a union job, but I can see Al Gore
taking away my freedom for firearms, my Second Amend-
ment rights. I can see that coming. It’s there.

UNIDENTIFIED SPEAKER: We wouldn’t be Ameri-
cans if we didn’t have firearms.

UNIDENTIFIED SPEAKER: Apparently the people
who don’t know history are doomed to relive it, and that’s
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where I see this going. If it weren’t for firearms in this
country, this country would never have been established as it
[120] was over 200 years ago.

UNIDENTIFIED SPEAKER: Guns are part of our life,
just like a hammer or a saw. And to lose that freedom, to be
willing to give that up for our children and our grandchildren,
I’'m not willing to do that.

UNIDENTIFIED SPEAKER: We grew up with guns.
We enjoy guns. I’'m going hunting here in a couple of weeks.
It’s a heritage. It’s American heritage.

UNIDENTIFIED SPEAKER: I risked my life to protect
the freedoms of all the people, and they’re trying to take
some of that freedom away from me that I fought for, and I
just can’t believe that they would do something like that.

UNIDENTIFIED SPEAKER: It is a freedom, and I don’t
want it taken away. Someone worked very hard to give me
that freedom, and I want to keep it, I want to keep it safe.

GINNY SIMONE: When you go to that voting booth in
November, what do you think is really at stake?

UNIDENTIFIED SPEAKER: What’s at stake? A way
of life.

UNIDENTIFIED SPEAKER: The Second [121]
Amendment is definitely in jeopardy this time, and America
better wake up because this is one of our freedoms that we do
enjoy, and it’s in danger of being gone.

UNIDENTIFIED SPEAKER: You have to vote to keep
your country free. You have to vote for the Constitution.
That’s one of the things on January 20th, when they go up
and they swear to uphold the Constitution of the United
States, you put that in the background and say it doesn’t
matter, you know, it’s just -- it’s crazy.

UNIDENTIFIED SPEAKER: I never thought it would
be under attack like it is now. It really hurts me. And Al
Gore’s definitely going to try to take our rights away from
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us, just like they did in Australia, like they did in England.
It’s very disheartening.

UNIDENTIFIED SPEAKER: The freedoms we do have
are very important to me, and when I go in to vote on No-
vember 7th, I am going to vote for my freedom first.

sk ok ok ok ok

[122]

3k ok ok sk ok

“MR. LAPIERRE: Did you know that right now in fed-
eral court, Al Gore’s Justice Department is arguing that the
Second Amendment gives you no right to own any firearm?
No hand gun, no rifle, no shotgun? And when Al Gore’s top
government lawyers make it to the U.S. Supreme Court to
argue their point, they could have three new judges hand
picked by Al Gore if he wins this election. [123] Imagine,
what would Supreme Court Justices Hillary Clinton, Charlie
Schumer, and Diane Feinstein do to your gun rights?
There’d be nothing you can do. What you think wouldn’t
matter anymore, because the Supreme Court is the final in-
terpreter of the Constitution.

When Al Gore’s Supreme Court agrees with Al Gore’s
Justice Department and bans private ownership of firearms,
that’s the end of your Second Amendment rights. So please,
call this number now to join the NRA, or just find out how
you can help. Thank you.

MR. HESTON: It’s only days away, maybe a few hours,
the day that the remarkable freedom you enjoy needs you to
return that favor on election day. I urge you to protect your
freedoms on November 7th. It’s one way you can thank the
many souls sacrificed in freedom’s name over the past couple
hundred years. They did their part then so you can do your
part now. And that includes carefully considering which
candidates promise to defend our freedoms and which candi-
dates promise to diminish or even destroy them.
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A good place to start is with the most [124] fundamental
freedom of them all, the right to keep and bear arms. If
you’re like most Americans, you believe you have a consti-
tutional right to own a firearm, but Al Gore’s top government
lawyers say you’re wrong.

Quote, the Second Amendment does not extend an indi-
vidual right to keep and bear arms. It must be considered as
settled that there is no personal constitutional right under the
Second Amendment to own or use a gun.

Shocked? Amazed? I was. I mean, sure, we’ve seen the
Clinton-Gore administration trying to use the power of the
federal government to help sue firearm makers into bank-
ruptcy, but now Al Gore’s top government lawyers have ar-
gued in federal court that you and I have no individual right
to keep and bear arms.

In fact, witnesses reported that Al Gore’s federal lawyers
said the government can ban or confiscate your guns at will,
because they say, quote, the Second Amendment does not
extend an individual right to keep and bear arms.

That’s chilling, especially when you consider that Al
Gore has the power, if he wins the White House, to appoint
Supreme Court [125] justices who agree with his government
lawyers. And the next American president will likely appoint
up to four justices to the highest court in the land. Imagine
Justices Hillary Clinton, Charlie Schumer, and Diane Fein-
stein on the U.S. Supreme Court. Imagine how they would
agree with Al Gore’s government lawyers. And since the
Supreme Court is the final interpreter of the Constitution,
there’s nothing that you or anyone else could do to stop
them. When Al Gore’s Supreme Court agrees with Al
Gore’s Justice Department and bans private ownership of
firearms, what freedom is next?

So whether it’s affordable guns or expensive guns, ad-
vanced guns or antique guns, Al Gore’s Justice Department
says they’re not protected under the Second Amendment. In
fact, Al Gore says, quote, I think that we should ban so-called



967

junk guns. I think that the kinds of weapons that have no le-
gitimate use for hunting or the kind of weapon that a home-
owner would use, I think they should be banned, yes, those
kind of weapons.

Now, maybe Mr. Gore’s never had to worry about
money, but is freedom only for those [126] who can afford
it? Does the Second Amendment say the right to keep and
bear high-priced arms shall not be infringed?

Don’t get me wrong. Any firearm so poorly made it’s
unsafe to operate should be prohibited, and under product
liability law, it is. But why should a senior citizen or low
income working parent or a single mom or anyone on a fixed
budget be denied access to self-defense because they can’t
afford Al Gore’s prices? They shouldn’t.

Al Gore’s also called for a ban on semi-automatic fire-
arms, saying they, quote, didn’t exist in the past. But the
truth is, the first semi-automatic pistol was produced 108
years ago.

Mr. Gore’s contempt for and ignorance of your gun rights
seems boundless. Al Gore says, quote, Incredibly, while 18-
to 20-year-olds cannot legally buy a beer, cannot purchase a
bottle of wine, cannot order a drink in a bar, they can walk
into any gunshop, pawnshop, or gun show in America and
buy a hand gun.

That’s a lie. The fact is, for more [127] than 30 years,
federal law has prohibited anyone under 21 from buying a
hand gun from a licensed dealer.

But it seems Al Gore would rather pass new laws than
enforce the laws we have on the books. In fact, in the first
six years of his administration, Al Gore presided over a 44
percent drop in BATF federal gun law prosecutions of vio-
lent armed criminals. Yet while he tolerates reduced en-
forcement of laws against criminals, he wants new laws
against gun owners.
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Al Gore says, quote, I will fight for a national require-
ment that every state issue photo licenses for anyone who
wants to buy a hand gun.

So to own a firearm in Al Gore’s America, you’d be
screened by passing the government’s test, as if there were an
abundance of shooting ranges, honest examiners and unbi-
ased bureaucrats all ready to process millions of gun owners.
And if they decided you passed their test, you’d have to be
photographed and licensed at regular intervals, all to exercise
a freedom that the Constitution says shall not be infringed.

But for Al Gore, that’s still not [128] enough. Mr. Gore
believes, quote, We should limit gun sales to one gun a
month.

Since when is constitutional freedom rationed? It can’t
be. Freedom that can be rationed is freedom that can be re-
voked. A government given the power to say one a month
also has the power to say none a month.

But the worst is this. Besides banning, testing, screening,
licensing, and then rationing what little freedom is left, Al
Gore wants gun registration. Quote, I believe all gun manu-
facturers and federally licensed dealers should have to report
hand gun sales to a state authority.

Registration is the final fatal blow for firearm freedom,
because what Al Gore isn’t telling you is that where guns are
registered, guns are confiscated.

You don’t have to take my word for it. Ask the law
abiding citizens of England, Australia, South Africa, Canada,
even California. They dutifully lined up to register their
guns, and all too soon they lined up to turn in their guns.

So an Al Gore government would seek to [129] ban af-
fordable hand guns, ban semi-automatic guns, order govern-
ment screening to pass their test, require national photo ID’s
and licenses, limit you to one gun a month, then require your
gun be registered with state authorities. And we all know
where that leads. All because Al Gore’s government insists,
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quote, The Second Amendment does not extend an individual
right to keep and bear arms.

So what we have in Al Gore is a candidate who wants to
ban guns, register guns, ration your right to buy a gun and
make you pass tests and apply for a license, all to exercise a
constitutional right.

What’s more, if elected president, Al Gore may hand pick
as many as four U.S. Supreme Court justices who might
likely agree with his government lawyers that say you have
no individual right under the US Constitution to own a rifle,
a hand gun, a shotgun, or any gun.

Other issues may come and go, but no issue is as impor-
tant as our freedom. And the day of reckoning is at hand.
On election day, November 7th, you must choose. Your
freedom and the freedoms of future generations will hinge on
[130] how you choose. So when you go into the voting
booth and close the curtain, consider the cost to our way of
life when essential liberty is lost. Let’s honor the full meas-
ure of freedom given to us by those who sacrificed their all.
Thank you.

MR. LAPIERRE: Did you know right now in federal
court, Al Gore’s Justice Department is arguing that the Sec-
ond Amendment gives you no right to own any firearm? No
hand gun, no rifle, no shotgun? And when Al Gore’s top
government lawyers make it to the US Supreme Court to ar-
gue their point, they could have three new judges hand
picked by Al Gore if he wins this election.

Imagine, what would Supreme Court Justices Hillary
Clinton, Charlie Schumer and Diane Feinstein do to your gun
rights? There’d be nothing you can do. What you think
wouldn’t matter anymore, because the Supreme Court is the
final interpreter of the Constitution.

When Al Gore’s Supreme Court agrees with Al Gore’s
Justice Department and bans private ownership of firearms,
that’s the end of your Second Amendment rights. So please,
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call this number now to join the NRA, or just find out how
you can help. Thank you.[”]
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Deposition of Martin T. Meehan
(September 25, 2002)

* %k 3k

[51 (11 PCS/NRA 97)] Q. Can you tell me, sir, how
an ad that is intended to influence the outcome of a federal
[52 (11 PCS/NRA 97)] election gives rise to an appearance
of corruption, if it does?

A. Well, it could. It could if you had a member of
Congress who was running for reelection in his or her district
and special interests opposed to Medicare prescription drug
benefit for seniors started running advertisements that were
negative advertisements, some of which are ads I have read,
and the federal office holder knew that they were funded by
interests against a Medicare prescription drug benefit for
seniors and also knew that the ads were probably going to
raise the candidate’s negatives and potentially defeat that
person and knew that the interests would take the ads off the
air if they would vote or would somehow try to either within
committee delay or try to gum up the works for passing a
Medicare prescription drug benefit.

I would say in that instance that the advertisement

could have a corrupting influence because in that instance,
you would have a member of Congress, member of the
Senate concerned about a [53 (11 PCS/NRA 97)] negative ad
being run and taking an action to try to prevent the negative
ad from airing.
That would be an instance where I would think that the
advertisement, while the content — when you asked this
question earlier, I was trying to specifically answer the
question relative to is an ad corrupting, which — not per se,
any more than a Diet Coke is corrupting.

But when an ad is having the effect of defeating a
federal officeholder and the federal officeholder knows that
the ads are being run by a certain interest and then that
federal officeholder gives in to those interests, I think that



972

would be an instance where an ad could have a corrupting
influence in the sense that you got a member of Congress to
go against his or her constituents.

Q. Let me ask you about that last piece, because the
candidate in this example that you have provided would only
have to fear the ads if the voters found them persuasive;
right? I think —

A. In my experience over 10 years, 99 percent of the
federal officeholders who have an ad being [54 (11
PCS/NRA 97)] run by any interest against them in their
district are concerned about it.

Q. Ididn’t mean to cut you off.

A. An ad that’s designed to throw mud at a candidate
is of concern to anyone who is a federal officeholder.

Q. But is the reason they are concerned is that their
constituents may find the message of the ad persuasive?

A. In some instances, yes, the constituents may
believe the information that’s contained in the ad.
Oftentimes, in a 30-second ad it is very difficult to get across
any substance. It is very easy to take bits and pieces of
information, say something negative about anyone. So yes,
30-second advertisements paid for by either special interest
groups or paid for by the political parties can have a negative
impact on a federal officeholder.

* k%
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[(Rep. Martin Meehan Dep. 124)] harder.” Call. Tell Al
Gore to fight to restore the Medicare cuts. Keep the promise.
“Help me help those who need it the most.”

This was run in 2000, and assume that it was run in the
60 days prior to the general election. And my question to
you is do you believe that this ad was intended to promote
the candidacy of Al Gore?

(Witness examined the document.)
A. Probably.

Q. Now, let me just move on, because my time is
growing short. Have any of your constituents complained to
you about the volume of political ads that is visited upon
them?

A. Some, yes.

Q. And do you share the concern that there is such a
cacophony of negative political ads that it is hard sometimes
for candidates to get their message out?

A. I’m of the opinion that 30-second television spots
are not the best way to make substantive decisions about
policy, about candidates
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DEPOSITION OF
REPRESENTATIVE MARTIN T. MEEHAN

Q. The Chamber of Commerce, The Business
Roundtable and the other business entities listed on the
bottom, out of corporate funds.

A. Well, I think it is certainly meant to influence —
it appears to be meant to influence the election.

Q. Right, and my question is is there an
appearance of corruption that arises out of this ad, in your
opinion?

A. You keep referring to the appearance of
corruption arising out of the ads. My view is that the
appearance of corruption comes from the totality of the system
that allows federal officials to raise unlimited amounts of
money and that allows increasingly elections in America to be
more about third-party interests and soft money than the
individual moneys the candidates raise to spend on elections.

* * *

[*171] Q. And if they did use it for that purpose, then that
would be an interest in achieving their ultimate goal of
electing their candidates to office?

A. That's right.

Q. And then paragraph 5 states, does it not, "I am
not aware of any occasions on which the Democratic Party, at
the federal or state level, has sought to lobby members of
Congress." Is that still true?

A. It is true in the sense that the parties have never
-- I have never had the Democratic National Committee lobby
me on an issue.

Meehan Dep. 128, 171
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Q. And how about the Massachusetts Democratic

Party?

A. Not that I can recall on a specific issue before
the Congress, no.

[¥172] Q. And are you aware of whether or not the
Republican Party at either the federal or state level has sought
to lobby members of Congress?

A. They certainly have never lobbied me.

Q. Are you aware of any efforts by them to lobby
other members of Congress?

A. Not specifically, no.

Q. Are you aware of Democratic national party
committees implying or stating that they would either provide
or withhold soft money from a candidate to induce support for
the party committee's policies?

A. I seem to recall reading something about Bob
Franks not getting Republican Party support for his race to
New Jersey for the United States Senate.

Q. I'm sorry. My question was the Democratic
national party committees.

A. Not that I recall.

* * *

[*218] A. No, it doesn't, because in the first hypothetical,
the party is taking a half a million dollars in soft money. We
are trying to limit those unlimited dollars.  But if
organizations, both Democrat and Republican, ended up -- and

Meehan Dep. 171-172, 218
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I don't think they will spend the money that they have
contributed in soft money.

But if organizations, both in the Democratic
and Republican and Independent and Libertarian and all sides
of the spectrum, ended up encouraging their members to get
out and vote, to register to vote and participate in elections,
then the result would be the number of people voting in
America would greatly increase. And I think that would be
good for the system.

But what has happened is the soft money has
been used largely for 30-second television ads. I know you
don't want to get into a dialogue about [*219] it, but I make a
distinction between get out the vote activities, registering
people to vote and 30-second ads that technically qualify to be
soft money expenditures because they don't happen to say
"vote for" or "vote against."

Q. Fair enough. But the truth is the state parties
are restricted under your Act from spending soft money on
bread and butter grassroots efforts to mobilize their folks to
get out and show up on Election Day, door hangers, vote
Democratic bread and butter stuff.

I'm genuinely puzzled why you think that kind
of what seems to me basic civic participation raises an
appearance of corruption when state parties do it simply
because of this indirect benefit for federal candidates.

Meehan Dep. 218-219
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
[Caption Omitted In Printing]
Washington, D.C.

Monday, September 9, 2002

Deposition of
JOHN L. OLIVER, III

* * *

[46] happy to have collective information as long as
you are representing it's from Bush for President or
Bush-Cheney 2000.

MR. BERGER: We are going to do our level
best to make sure you get that information, whether it's
from him or from me.

(Discussion off the record)
BY MS. DANETZ:

Q Once somebody was an authorized agent of the
campaign and had a number, did they indicate in some
way that donations were the result of their fund raising
efforts to the campaign?

A What do you mean by indicate?

Q In other words — and I'll just, to move this along -
press reports have indicated that if somebody raised
money and they wanted attribution to their tracking
number that they would write the tracking number on
the check that they had solicited. Is that accurate?



978

[471 A Oh, I'm sure there are occasions where
individuals indicated on the response device cards.

Q I'm sorry, the -

A A card. The federal law requires you to - I don't
know if you have one of those or not. I don't know if
there’s one in existence.

The Federal Election Law requires you to get the
following information when someone gives more than
$200. Employer information. The wording — and don’t
quote me on this — but I think it's best estimates — best
efforts to get that information.

Q What was that card called?
A It's a response device.
Q Response device?

A Uh-huh. If you are coming to a state, you've got to
mail in a card and tell them you are coming. It’s called a
response device.

[48] Q So I guess I don't understand. How do
tracking numbers relate to the response device card?

A There was a place on the response device where
you could put in a tracking number.

Q So if an authorized agent — I guess I'm curious.
Why would something sent out from an authorized agent
result in a response device card coming back to the
campaign?

A Well, if you send out a letter — let’s' say someone
sent out a letter, okay? On behalf of the campaign. Then
they would include in that response device — they would
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potentially include the response device and an envelope
for it to be sent back by Bush for President.

Q When you say someone sent out a letter, you
mean an agent of the campaign sent out a letter?

A Uh-huh.
[49] Q To a bunch of people? To who?

A To whomever he or she were soliciting contribu-
tions from.

Q So an authorized agent of the campaign would
sent out — can I call it a solicitation?

A Sure.

Q So an authorized agent would send out a solicita-
tion to people who they were trying to fund raise from, on
behalf of Bush for President; is that accurate?

A Yes.

Q Then included in that letter would be this re-
sponse device card that you were talking about?

A Sure.

Q In the letter from the agent to whoever was being
solicited, would they indicate, you know, my tracking
number is X? How did the person who was the target of
the solicitation know a particular tracking number to
write on the response device card?

[50] A I don’t know how they would know. I mean,
the response device card may - somebody may have filled
it in before they sent in the little the space that said
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tracking number, or they could have encouraged people in
the body of the letter to put a tracking number on it.

Q Was it a common practice for the agents to write
tracking numbers on the response device card?

A I don't know. I don't know if it was a common
practice. I'm sure it occurred.

Q Well, by the definition of the word agent — I'm not
trying to trick you, I'm really trying to understand here -
if they were an agent of the campaign, they are doing it
on behalf of the campaign?

A Right.

Q Is that true? You are here today to testify on
behalf of the campaign; is that true?

[51] A That’s correct.

Q So what I'm trying to understand is, was it a
regular practice of the campaign through the particular
agents to write a particular tracking number on the
response device card that would then be sent back in?

A 1 think there are people that were authorized
agents that did that, yes. I don’t know if it was a regular
practice of the campaign. It was probably more a practice
of the agent, he or she themselves.

Q Do you know, in your capacity as a representative
of Bush for President, do you know of other ways that
agents conveyed or told the people they were soliciting,
this is the tracking number, and I would like you to write
it either on your response device card or somewhere else
to let the campaign know?
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A Sure. People put that in letters as well.

[52] Q I see. So if you know, what would be an
example of something that someone would write in a
letter?

A You are asking me for speculation. You could put,
please put my personal tracking number, you know, 1234,
on your checks, as I'm trying to become a Pioneer.

Q Now, when the campaign received checks and/or
response device cards, and they had tracking numbers on
it, what did they do with that information?

A T think it was — when the checks came in from
individuals, they usually came in to - they would come in
to one of the staff, and they would be tracked. There
would be a computer indication, an entry into a computer,
that they had received contribution on behalf - they had
received a contribution with that tracking number on it.

Q I see, so was there a spreadsheet of some sort
maintained?

[53] A We have produced for you - the lawyers have
produced for you our information about how much peo-
ple’s tracking numbers had by them.

Q Right, and I appreciate that and I'm happy to
have that document. I don’t mean to be glib, but what I'm
trying to determine is, if during the campaign there was a
spreadsheet maintained that had a tracking number,
perhaps other information, and also was used to track the
contributions that came in for that particular tracking
number.
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A Oh, I think there probably — yeah, I don’t know if
it's a spreadsheet, but I think people kept lists, sure.

Q So I'm trying to understand, how was that
information maintained? Who kept those lists?

MR. BERGER: I can help with part of that,
because there may be come confusion. The spreadsheet
that we produced [54] to you was merged in a document
which we created, which was the identity of the Pioneer
with the historical spreadsheet maintained by the cam-

paign.
That's where the column in the information that says
contributions as of March 31st comes from. That was a

contemporaneous document prepared by the campaign,
and we merged them for you so that you would have that.

I think the remaining part of your question is, who
was responsible within the campaign for maintaining
that spreadsheet?

THE WITNESS: Is that right?
MS. DANETZ: Yes.

THE WITNESS: The spreadsheet was kept by
- the regional people kept them for individual people in
the regions.

BY MS. DANETZ:

Q So again, I'm going to refer back to your individ-
ual testimony, and tell me and/or correct me if I'm mis-
characterizing [55] it, but I believe you stated that there
were four regional people who worked for the campaign;
is that correct?
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A That's correct.

Q I believe you identified them in your personal
deposition; is that correct?

A That's correct.

MR. BERGER: Have their names changed in
the last hour?

THE WITNESS: No.

BY MS. DANETZ:

Q They were, just for making it clear —
MR. BERGER: Beth Sturgeon?
THE WITNESS: Yes.
MR. BERGER: Travis Thomas?
THE WITNESS: Yes.
MR. BONIFAZ: Mary Kay Kelly, now Johnson?
THE WITNESS: Kelly, now Johnson.
MR. BERGER: Heather Larison?
THE WITNESS: ' Yes.

[56] BY MS. DANETZ:

Q So those were the four regional people that would
have maintained spreadsheets for agents from their
particular region?

A Sure.

Q This might go back to my confusion, so feel free to
jump in if necessary.
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Was there a form of how the spreadsheet was main-
tained? In other words, did they all maintain the same
information within their respective spreadsheets?

A I don’t know what particulars they kept within
their individual spreadsheets. A lot of people kept their
own list, too. A lot of the individual people who wanted to
be Pioneers kept a list, too.

Q I want to go to Exhibit 2 again.
A This one?

Q Yes.

A Okay.

[57] Q There’s a lot of information asked for in this
document, and if you notice about halfway down, the form
asks for the industry; is that correct?

A That’s correct.

Q Could you tell me why the Bush Exploratory
Committee and also the Bush for President, Inc. asked
what industry the particular agent was affiliated with?

A For purposes of probably knowledge of what
industry they were involved in.

Q Well, right, but I mean, I'm assuming that the
campaign didn't ask for extraneous information, so I'm
just wondering what particular interest the campaign
had in the industry.

So for example, just by way of explanation, I can
understand why it's of interest to the campaign that in
this case — and correct me if I'm wrong - Peter Adams
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pledged to try to raise $100,000 by September 1st, be-
cause the campaign was

* * *

[106] them.

Q Did individuals associated with the oil industry
come to the campaign to reach out to members of the oil
industry?

A T'm sure there were individuals who happened to
be involved in the oil industry that raised resources for
the campaign and, in doing so, talked to the people that
they knew.

Q Were these tracking numbers helpful in under-
standing how those different kinds of efforts were going?

A The tracking numbers were for the purpose of
being able to tell individuals and tracking what individu-
als did themselves as individuals.

Q Were they also helpful for that effort, to reach out
to different industries?

MR. BERGER: Objection, ambiguous, but you
may answer.

THE WITNESS: I don’'t know if they

* * *
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[(Daniel Seltz Dep. 187)] you look?
A. Iwould ask Ken or Jon if they had it in their files.

Q. Was there any consideration given to giving the
coders the option to answer question 6 both?

A. Idon’t remember conversations specific to number
6. I know that there was — one of the things I learned in
doing this is there are times when you want to force the coder
to make a decision and times where you want to be able to
give the coder a third choice like the unsure unclear option
here so my understanding was that this was — I don’t
remember conversations about the work, the particular
wording of this question, I wasn’t part of it.

Q. You will agree, won’t you, you reviewed all the
storyboards for the issue ads in 1998, haven’t you, Mr. Seltz,
have you?

A. Every single one?
Yes.
I looked at the vast majority.

o> R

You will agree there are many
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CROSS-EXAMINATION OF ROBERT Y. SHAPIRO

Q. So when you refer to specific tables, we are not
to understand that to mean that you are citing those tables as
authority?

A. Here they are authority with respect to public
attitudes with respect to corruption. The question is actually
referring to corruption directly in the tables.

Q. So tables 3.1 to 3.9 are the support that you are
citing for this statement?

A. Yes.

Q. Based on your review of the data, are you
aware of any public opinion data that indicates to you that the
BCRA will have the effect of reducing the appearance of
corruption?

MS. PATTERSON: Objection to the form of
the question.

THE WITNESS: Would you repeat that again,
please.

BY MR. KELNER:

Q. Sure. Based on your review of the data, are
you aware of any public opinion data that indicates to you that
the BCRA will reduce the appearance of corruption?

[*115] MS. PATTERSON: Same objection.

THE WITNESS: There is no way to tell from
the current, from the current data.

BY MR. KELNER:

Shapiro CX 114-115
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Q. So is your answer to that question no?

MS. PATTERSON: If you could allow the
witness to finish his response before you ask him another
question.

BY MR. KELNER:
Q. I'm sorry. Were you not finished?

A. No. I wasn't finished. There is no way to do --
the data don't directly address what the future will look like
because the future that we're about involves changes that are,
that haven't occurred yet.

Q. And do I correctly understand, therefore, that
you are not aware of any data that indicates that the BCRA
will reduce the appearance of corruption?

A. No. No public opinion survey data of the sort
that I have sought to find because the, the kind of data that
you want, I haven't come across the data that would satisfy me
to answer your question, that would deal directly with it.

Q. And so you as an expert on public opinion,
[*¥116] just so I understand, have no basis for concluding that
the BCRA will reduce the appearance of corruption?

MS. PATTERSON: Object to form and
mischaracterizing testimony.

MR. KESSELMAN: Object.

THE WITNESS: I haven't seen any data.
There are no available data that would enable me to answer
that question.

BY MR. KELNER:

Shapiro CX 115-116
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Q. I'm not sure you are answering my question
when you put it that way.

A. Ask the question again and I'll try to give you a
yes or a no.

Q. I'm trying to get a clear answer on this so that I
can understand your position. And what I want to know is
whether you are aware of any basis in your capacity as an
expert on public opinion for believing that the BCRA will
reduce the appearance of corruption?

MS. PATTERSON: Object as to form and to
the extent it mischaracterizes previous testimony.

THE WITNESS: No data directly. In answer
to one of your previous questions, based on theories about
public opinion change, you can speculate, [*117] imagine
under scenarios under which that would quite readily occur.
But in terms of the answer to your original question, no based
on the data.

BY MR. KELNER:

Q. Let me go back to something that counsel and I
have discussed during one of the breaks, which is the topic
that I raised at the beginning of the deposition. I understand
you testified this morning that you were contacted in July, you
think, by Mr. Kesselman, with regard to your being engaged
as an expert witness in this case?

A. Yes.

Q. How many times, if you recall, did you meet
with counsel after that initial conversation through today?

A. First time I met counsel was yesterday. So I
did not meet them at all.

Shapiro CX 116-117
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Q. Have you communicated with counsel?

A. Yes. We have communicated by telephone and
by e-mail.

Q. And which attorneys were you communicating
with?

A. I was communicating with Marc Kesselman

and then with Krisan Patterson and then -- somebody else
from this firm. Whitner?

Shapiro CX 117
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DEPOSITION OF
REPRESENTATIVE CHRISTOPHER SHAYS

Q. In what ways would raising the soft money as
you have just described, if you had actually appealed for the
soft money, in what ways would that have corrupted you?

A. In what ways do I think it corrupts all of us?
Q. Yes.

A. Because the money is large and it is unlimited
and it is, in my judgment, against the law.

It has been against the law since 1907, and I
believe that, even though the FEC has allowed this, I believe
the intent has become so distorted. It was for educational
purposes. It was not to help defeat or elect a candidate.

There is no one in Congress that I know of who
will tell you that when we raise this money, it is for
educational purposes. We all [¥41] know it is to be used to
help our colleagues who are in trouble to defeat a person who
is running against a Republican, in my case, or to help elect
them. We all know it. There is not a person in Congress who
doesn't know it. Yet, it has been against the law since 1907.

Now, I am using corporate treasury money
because that is mostly what Republicans seem to do. The
Democrats get corporate money and they get union dues
money.

I am outraged that my wife, when she was in
Connecticut, was a member the CEA, and her money that she
gave --

Shays Dep. 40-41
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Q. What is that?

A. The Connecticut Education Association, and
she was a member of the New Canaan Education Association.

She paid dues, and some of her union dues
were used to help the Democratic candidate for Governor. It
was not a Federal election. I was up for election at the same
time as the State Representative.

[*42] Her money was used to help a Democrat who
she opposed. She supported a candidate named Leroe
(phonetic). What she had to do was go to her union and
basically tell them she didn't want her union dues money.
What happened, because of the law, was she had to leave the
union, her union dues money, and she had to pay an agency
fee.

It has always been eating at me that her union
dues money was used to help an opponent who she opposed,
who I opposed, and who, in the process of using her money,
was helping the candidate who was on the same election
cycle.

So, I have always thought about this and
thought if I had a chance, I would want dearly to make sure
we enforce the 1907 law and the 1947 law and make sure no
union member has to see his union dues money go to a
candidate they oppose.

Now, if that union wants to help a particular
candidate, have a political action committee and ask the
members to voluntarily give. My wife would not have
objected if they had done that in Connecticut. She would not
have given to [*43] that political action committee.

I am going to just say to you one of the things
that has astounded me about my own Republican Party. They

Shays Dep. 41-43
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say they want union dues money to be voluntary, but they
voted against a law, excuse me, union dues money not to be
voluntarily; I want to say it correctly.

They said no one should be forced to give to a
candidate through union dues they oppose, but when they had
a chance to vote for a bill -- some of my colleagues,
particularly my leadership -- that would have carried out that
wish and enforced the 1907 law, amazingly, some of my
Republicans voted against it. It is just something I have a hard
time wrestling with.

Q. Congressman, I take it from your answer that
the corrupting influence of corporate or union treasury money
is that it is unlike PAC money because it is not contributed to
the corporate treasury or the union treasury by the donor for
the specific purpose of political activity.

Shays Dep. 43
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[(Rep. Christopher Shays Dep. 111)] position. In this case, I
have a bit of an advantage. I know John Ensign is for cutting
taxes, and I know Harry Reid is not usually. That is a bias I
have as a Republican, but I believe it to be true.

If this ran, it would clearly be under our law, and I think
it is reasonable. It would be under our law because I think it
agrees probably with one person’s position, but not the other.
I think it is designed to influence the election, frankly.

Q. On whose behalf or to whose favor do you believe
this was designed to influence the election?

A. I would not know unless I was in Nevada and
knew the group, so I am speculating in this case. My
speculation is this was probably designed to help John
Ensign. I could be wrong, but it was probably designed to
help him.

In either case, even if I am wrong, it is designed to

impact the outcome of the election. So, it would be a
campaign ad and should be used

[(Rep. Christopher Shays Dep. 128)]

react to it.

No; I bring the context of my somewhat knowledge of
the race, and I believe Al Gore was criticizing me and every
Republican for making Medicare cuts and that he was the
champion of Medicare.

So, I am pretty comfortable, I think, telling you this is
clearly designed to benefit Al Gore. I could be wrong on
that, but it does mention his name and it would be defined as
a campaign ad.

(Whereupon a document was marked as Shays
Deposition Exhibit Number 9.)

BY MR. COOPER:
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Q.  Another story board.

A. (Reading) McCain: For years, special interests
and big money have had a negative influence on local, state,
and national elections. Arizona’s Clean Election Law
changes that. In 1998, you voted for the Clean Elections Act
and
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CROSS-EXAMINATION OF
REPRESENTATIVE CHRISTOPHER SHAYS

Q. Have pollsters, perhaps Mr. Luntz or others,
indicated to you that, in terms of statistical validity and ability
to project to the population as a whole, the self-selected
response rate of something on the order of six and a quarter
percent would probably not be fairly projectable to the entire
population?

A. They would tell me that statistically it would
not be what a professional pollster would depend on, but they
did express appreciation that so many people did respond. In
other words, they felt that we got a good response. So, as
Congressional polls go, they thought it was a very good poll.

Q. Let's turn back, if we could now, to the RNC
gala. I am now informed that the 2002 RNC gala was at the
D.C. Convention Center. Does that ring a bell?

A. I've been to that convention center, but I don't
think I've been in the last two years. I may have. I know I
was scheduled to go, but I don't think I went. I do go -- I did
go to -- as you were asking the question, I did go recently to
the one on [*11] Connecticut Avenue at the Hilton which was
honoring J. C. Watts.

Q. And when was that?

A. That was, gosh, jut a few weeks ago, J. C.
Watts and Dick Armey.

Q. Was that a fund-raiser?
A. Absolutely.

Q. Were you asked to raise money for that event?

Shays CX 10-11
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A. You know, that one I was not asked to raise
money for. And let me say that the one that I was asked to
raise money and which they gave me a list of soft money at
the Presidential dinner in which we then responded by raising
hard money, I would have gone had I been in Washington. I
wasn't in Washington. But I would gladly have gone.

Q. With regard to the one recently at the Hilton
honoring J. C. Watts, was that a fund-raiser for both hard and
soft money to your knowledge?

A. I would think it had to have been. I will say
that the focus was on hard money. It was a real effort, I think
they raised like 6 million. And I think most of it was hard
money, but not all of it. But it was I think an effort to raise
hard money.

Q. Was that the fund-raiser with Mayor [*12]
Guiliani as the headliner or was that a different one?

A. I think that was a different one.

Q. Sticking with the one at which J. C. Watts was
honored, was it a sit-down dinner?

A. Correct.

Q. Do you recall anyone you sat with at that
dinner?

A. I sat down with -- I do recall. I sat down with a

member who I would have to look at my membership list to
remember who it was. 1 sat down with one member who
couldn't find his own seat and joined us. It was a --

Q. I think that should go without comment.

A. Thank you. I appreciate that.

Shays CX 11-12



998

MR. WITTEN: Anybody want to seal that
portion of the transcript.

BY MR. BURCHFIELD:

Q. This was a Democrat, right, Congressman, who
found the wrong fund-raiser too.

A. There were two families there. They were as I
recall thrilled that they were sitting next to a member of
Congress. And I felt very good that they felt that way. They
had Indian background. They both had married Indian wives,
who had found their [*13] wives going to India. And one of
them had a precious child who probably was five years old
who was there.

So it was I think either two families that were
related, either the two brothers were related, the two men were
related as brothers, and then their two wives and their
daughter. And someone else during the course of the dinner
sat down. But -- and I don't frankly remember their names.

I don't think I saw a list of who I was sitting
with. And I will just tell you, I was kind of pleased because at
this dinner I was more in the middle of the event. Usually,
when I go, I'm kind of stuck out in the outer reaches. So I felt
kind of pleased that I had a decent seat this time. I remember
that event, it was a lovely event.

MR. BURCHFIELD: Let me ask the reporter
to mark as Shays Cross-examination Exhibit 2 the seating
chart from the May 2002 RNC gala which indicates that you
were assigned a seat. That doesn't necessarily mean obviously
that you attended, but I just want to ask you a couple questions
about this.

Shays CX 12-13
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THE WITNESS: You know, I would be able
to answer the question if you give me the date, I could call my
staff and they could tell me if I was at the [*14] event, if that
would be helpful.

BY MR. BURCHFIELD:

Q. If that would -- it's up to you.
A. Would you mind if I did that.
Q. No, I'm fine with that.
A. The date again was May?
Q. May 14, 2002.
A. Of this year?
Q. Of this year.
A. I will just ask them.
MR. WITTEN: We'll go off the record.
(Discussion off the record.)
(Shays CX Exhibit No. 2 was
marked for identification.)
BY MR. BURCHFIELD:
Q. Congressman, we put in front of you the

seating chart which indicates, if you look, the names are
alphabetized thankfully. So on page 39 you will see your
name assigned to table 314.

I'm sorry, I meant to give you a copy of this.

Shays CX 13-14



1000

MR. WITTEN: Thank you.

THE WITNESS: Let me use his so I can mark
it up. ‘

On page 39. Okay. C. Shays. That's [*15]
interesting.

MR. WITTEN: He's pointing you to table ten.
BY MR. BURCHFIELD:

Q. It's table 314, seat ten. And you will see the
schematic for the seating arrangements on the front page of
this. And you were in the lower left-hand quadrant in the
second -- middle of the second row, if you were there. And let
me just -- we have the advantage, Congressman, of being able
to ascertain what other people were assigned to your table.
And let me just ask you about these names and see if any of
them ring a bell.

A. Sure.

Q. Perhaps maybe, if your staff calls back, they
can confirm that you were here. But, on the first page, one of
96, the first page of names. Maureen Agron was assigned to
table 314.

A. Okay.

Q. Does that ring any bell?

A. No.

Q. The next page, Jane Anderson?
A. Okay.

Q. No bell?

Shays CX 14-15
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A. No, it doesn't ring a bell.
[*16] Q. Page 16, Jay and John Froshaug?
A. That doesn't ring a bell.

Q. Page 20, Barbara Hayes and Jim Hayes who I
take it are not spouses?

A. Okay.

Q. It doesn't ring a bell?

A. No.

Q. Page 22, John Hysom, H-y-s-0-m?

A. Is this the place you have to go up the escalator
to go to the second floor in the convention center?

Q. I believe that's right.

A. I'm not sure I was there. I'm going to have you
speak to my staff when she gets back directly without me even
talking to her.

Q. All right. And the last person that we found
assigned to that table was on page 30, Lloyd Moore. Still no
recollection?

A. No. You know, I'm sorry about that. But none
of these names ring a bell.

Q. It is quite possible, Congressman, that you did
not attend. I take it that -- I take it that the --

A. Don't go into that assumption just because I
don't know, because at these events it's noisy, [*17] someone
can tell me, you know -- I can tell you the conversation I had

Shays CX 15-17
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with -- you know, there were two businessmen in the event
that I went to and an older gentleman at the event that I went
to at the armory. And so I remember that event.

So I think I would remember the people. But I
can't tell you who the names of those individuals were. 1 did
get cards from the two men, but I don't know what I did with
them. I sometimes take cards and, if I don't mark where I get
them and I leave them stacked up, I end up throwing away the
card because I don't write notes on it. When I write notes on
it, I do fine. So at any rate.

MR. WITTEN: You've answered the question.
That's what you should try to do.

BY MR. BURCHFIELD:

Q. You have, you've fully and fairly answered that
question. Let me ask you, and this exercise may prove no
more fruitful, but at least it's not taking a lot of time. This is
the seating chart for the RNC gala in May of 2001 which I'm
informed was at the D.C. Armory. Let me show you a seating
chart for that. Let's mark that as Shays Cross-examination
Exhibit 3.

MR. WITTEN: Let the record reflect that
[¥18] the Congressman is talking to his office and relaying
information he's getting from his office.

BY MR. BURCHFIELD:

Q. We need to go back on the record at this point
- and just let the Congressman state what he has found from
checking with his scheduler in his office. And let's start,
Congressman, with the May 2002 RNC gala on May 14, 2002.
You've checked with your office and what do you now believe
to be the case?

Shays CX 17-18
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A. It is my strong sense that I was scheduled to go
to it. I would have been happy to go to the event, but I was
also being recognized by the Sikhs. I was being recognized, I
think Congressman Honda was being recognized, and
McDermott was being recognized.

We had put in legislation pointing out that the
Sikhs should not be discriminated against and they're basically
a wonderful part of our American society. And so I went to
the event a little late. I ate and then I was -- I spoke. I felt I
should stay to hear the others speak.

By the time I got out of there, it just was
pointless to go to the event. And I'm very comfortable in
saying I did not go to the event on the 14th. And I felt badly
about it because I knew that they reserved a space for me and
there were [¥19] people expecting me.

Q. Did your scheduler also check your schedule
on May 22, '01, for the 2001 RNC gala?

A. I didn't ask her to, but I might remember that
one. What is that one again?

Q. That was at the D.C. Armory.

A. I went to an event at the D.C. Armory. If that
was the event that the President spoke at and the Vice
President spoke at, they left early before the dinner was over.
I went and there was an older couple and there were two
younger gentlemen there who were in business together.

MR. BURCHFIELD: Let me ask the reporter
to mark as Shays Cross-examination Exhibit 3 this chart.

You've got that in front of you, Congressman,
it's this one. This one is a little easier to deal with because
we've determined you were assigned to sit at table 125 which

Shays CX 18-19
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is shown on page 5. And it lists the people who were also
assigned to that table.

THE WITNESS: This one I can mark.
MR. WITTEN: You can mark it.

(Shays CX Exhibit No. 3 was
marked for identification.)

[*20] BY MR. BURCHFIELD.

Q. Once you've had a chance to look at that,
Congressman, could you just tell me if you recognize the
names of any of the people there and could you confirm one
way or another whether those were the people that actually sat
at your table.

A. Sadly I can't. I don't recall. Usually the people
they assign to me were not from my district. And I don't
recall sitting with anyone who was from the district. I just -- I
just remember a couple and I remember two brothers who
were there.

Q. Okay. Congressman, has there ever been an
instance that you can recall as you sit here today in which
someone you have sat with at one of these fund-raising events,
and I know Congressmen are asked to go to a lot of fund-
raising events, a fund-raising event for the Republican
National Committee has
subsequently come to your office or called your office and
sought to meet with you on a legislative issue?

A. I don't recall. But, if they had, I would have
gladly met with them.

Q. And I take it, on some testimony that you gave
the last time and on the tone of that answer, that you like

Shays CX 19-20
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many Congressmen pretty much have an [*21] open-door
policy to meet with people who want to talk to you about
important legislative issues?

A. That's correct.

Q. Okay. That's all I have about fund-raising
dinners. So we're going to turn to something different now
that everyone is sufficiently hungry.

Congressman, and I'm asking you for your
understanding in these questions, am 1 correct that the
Bipartisan Campaign Reform Act of 2002 allows state parties
to continue raising and spending state regulated money, soft
money, for activities not encompassed within the definition of
federal election activity?

A. You're correct subject to state law.

Q. Okay. And am I also correct that they can use
100 percent state regulated money in elections when no
federal candidate appears on the ballot?

A. I believe that they can spend state money
subject to their state law for state candidates as state law
allows them, correct.

[*65] A. The answer is the only thing I was really aware
of was that they ran a TV ad against the governor of Texas,
my candidate, George W. Bush, that made it seem like he was
racist. And I found the ads extraordinarily objectionable.
And we never knew who ran those ads.

And part of my interest in the campaign
finance reform was to make sure, if an ad like this ran 60 days
to an election, that it couldn't happen with corporate treasury

Shays CX 20-21, 65
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money, union dues money, and that, if these ads -- if the
person who paid for this ad ran it themselves, not under the
headline of the NAACP, that they would have to disclose. So,
you know, there was some motivation in the legislation to get
at that issue.

[EXHIBITS OMITTED]

Shays CX 65
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Deposition of Carole Shields
(October 2, 2002)

k ok ok

[58] Q. I would just like to ask a couple questions
about issue ads you were talking about earlier. Let he make
sure I'm characterizing your testimony correctly. I believe
you said sometimes it is important that the issue ads air on
television instead of a newspaper, say, that sometimes for
[59] People For the American Way to get its message out and
accomplish its goal it is better for ad to air on television; is
that right?

A. Mm-hmm.

Q. Is that a yes?

A. Yes. I'm sorry.

Q. Okay. Would those ads accomplish the same goals
if they were paid for from People For the American Way's
PAC as opposed to People For the American Way's regular
fund?

A. Would they accomplish the same thing?

Q. Yes.

A. Yes.

Q. Okay. A similar question: You had said
sometimes it is important to name candidates in
advertisements some- times around election time; is that
correct?

A. Yes.

Q. And you said that was important again for People
For the American Way to get its message out and to inform
citizens; is that correct?

A. Yes. [60]

Q. In your opinion would People For the American
Way still be able to get its message out if those ads
mentioning candidates were paid for by its PAC?

A. Yes.
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MR. LEVINE: Okay. Thank you. I'll have a few more
questions in a moment. We are waiting for some copies.

MR. LAWLER: I've got to tell you I'm not sure long they're
going to be. It's just to authenticate the certificate.

MR. LEVINE: Yes.

MR. LAWLER: Well, let me just get that back.

THE WITNESS: Can I comment about something he just
said --

MR. LAWLER: Sure.

THE WITNESS: -- because there are serious implications in
what are making. I think there is an implicit assumption to
what you just said, because there are limits on contributions
to PACs, right? [61] If we took some larger amounts of
money to run some of these ads and to build up enough
money with the limit that there are for PACs, you would have
to like do a mail program, which is where most of our C-4
money comes from. That would cost an incredibly
prohibitive amount of money in a very quick amount of time
to be able to build up that amount of money.

(Cell phone ringing.)

THE WITNESS: Excuse me for one second. I have a friend
in trouble that I need to have access to.

MR. LAWLER: We're off the record while she takes the
phone call.

(Discussion off the record.)

MR. LAWLER: We're back on the record. May I suggest that
you read back the last sentence that Ms. Shields said.

(The reporter read the record as requested.)

THE WITNESS: If you were to move the ability to do issue
work from a C-4 environment to a PAC environment, what
you would essentially do is [62] when an issue comes up, like
something comes before Congress, for example, that you
want to let the public know is there, you would put a barrier
there that would be just impossible to cross because, for
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example, to use direct mail to get money and fast enough to
be able to inform the public before a vote is taken, you would
have to do direct mail that would cost you hundreds and
hundreds of thousands of dollars upfront money to be able to
do that.

People For the American Way is one of the largest
liberal issue organizations out there, and we wouldn't be able
to afford to do. Give me 750,000 dollars of money to spend
tomorrow to bring in 2 million of dollars of money to be able
to put those ads up, give me that.

And imagine if it is an organization that works on
some smaller issue that has a total annual budget of $5 or
something. So in order to work from an organization like you
are suggesting, I mean there are realistic and pragmatic things
that just make it impossible. So I don't want to let you said
go by as if [63] there aren't implications.

* k%
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Deposition of Senator Alan Simpson
(October 1, 2002)

* ok ok

[11] Q.And is it your sense that this was different
either when you started in public office or at sometime earlier
than that, or do you think this problem has always been with
us?

A. Well, it was -- I'm a Republican, obviously. And
when COPE came into the scene, my dad was active in
politics. He was governor and U.S. senator. Committee On
Political Action. They were big. They were a gorilla in the
jungle, and they were cremating Republicans and business
people.

So up came the PAC, P-A-C, Political Action
Committee, and business industry, BIPAC, all the rest. How
do we stop this pernicious union influence? And so they
started PACs. And I thought that was a pretty good balance.
And it's deteriorated to nothing, where the unions and the
business community now have a word for it.

I mean, you used to give to someone who was or your
philosophy. The NRA would give to people who were
against gun control. I was the beneficiary of much of their
largess and assistance. And Charlton Heston, who is a very
close friend of mine, did a tape for me at my retirement. A
magnificent man.

So here I am. The NRA, and all of them, as [12] far
as I know now, huddle in their offices and say, Jesus, we
might lose Dingell. So we better figure a way to give
something to Rivers. Or, watch out, because they're going to
have a new chairman over there in the House committee who
doesn't like us at all. But we better get some scratch in there,
too, or else he's going to cremate us when he or she gets in
there. And there's a word for that. It's called whoring. And
that's where you all are right now.
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Q. I'm not sure I followed that.

A. Well, I could say it in clearer form. I don't know
how. It's not giving according to your deep-held philosophy.
It's giving so you can get access and kiss butt and do all the
rest of the things so you won't get knocked off the perch.

Q. When you talk -- is it your view, then, that the
perception of corruption that exists in our system is a
perception that certain groups and individuals who give more
money are going to have greater access to elected officials?

A. Number one, that is the case. Yeah, I feel that.
That's my personal view, that if you give more money, you've
got some guy on your staff who is going to tell your
legislative assistant, when you're meeting with somebody
from this industry, don't forget to tell [13] Al that these guys
maxed out.

Q. And that's going to be true whether or not the
person who gave the money is an individual or a group?

A. Doesn't matter. The politician -- you know,
somebody does your accounting. And you have a treasurer to
keep you out of the pen. And that person takes in money,
checks to see if they're citizens of the United States, all the
things you need to do. You don't know. You get a
contribution from Kids PAC, BIPAC or PAC PAC. You
don't even know what the hell it is. You say, check it out. Is
it real?

And so the politician doesn't know if it's hard or soft.
All he knows is that his counselors and his ad guy and all
these people are saying, you need another buy. Go get some
more money. And you get money from PACs.

Q. But I'd like to distinguish that appearance of
corruption, which is that those who give money have greater
access, from another question I'd like to ask you, which is
related to what I'm going to call quid pro quo corruption.
And when I say quid pro quo, what I mean, and as I'm sure
you understand, is that there's some kind of an agreement or
understanding between the donor and the elected official that
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if money is given, that that official will vote in a way that he
or she [14] would not vote were money not given. That's
what I mean by quid pro quo corruption.

And with that definition, I'd like to ask, is it your view
that there is corruption in our system, in that the use of soft
money has given rise to a higher prevalence, a quid pro quo
type corruption?

A. Icouldn't even possibly answer that. All I know is
that I voted independently. People didn't bother me much
because they usually knew where I was coming from. Ididn't
have people hanging around my offices because I wasn't
always listed as undecided. If you have a U behind your
name in Washington D.C. as U.S. Senator, you are visited
like Charles Dickins with three spirits. They come in waves
to see you.

I haven't the slightest -- I never saw — that is a
violation of Wyoming law. That is called bribery. And it's in
our statutes, right there on the wall. So that's something --
and I was in the legislature for thirteen years. I don't know
people who said -- but if they did, they've been indicted by
now. The guy from Pennsylvania, Traficant, who was the big
cat on the transportation system, and he's now a big
consultant, he's a big butter and egg man.

I don't know people who did that. But if they did, the
ones [ am aware of have been found out. You [15] just don't
do that. That's a criminal thing.

Q. And the purpose of my asking the question, then,
is to be clear that when, either in your declaration or this
deposition, you refer to the corrupting influence of all of the
money in our campaign finance system now, that you are
talking about the corrupting effect of buying access,
disproportionate access, as opposed to creating quid pro quo
type corruption, which, as you say, has always been illegal,
continues to be illegal.
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A. Yeah. But this kind of money where a guy like
Mariani can go to the clink, and yet if he'd done it another
way, is a corrupting influence.

Q. In the sense that -- so —

A. Tt makes people look -- like Mondale said, it looks
like hell.

Q. It looks bad -- I just want to make sure I
understand what you're saying. Are you saying it looks bad
because someone can go to jail for doing something that is
almost indistinguishable from something that is legal?

A. That's part of it. Those are not precise things. I
can't slice the salami that thin. You know where I'm coming
from. I've said what I've said. It's a corrupting influence. It
makes people look at the [16] system and say, what are they
doing now? You can give money. I can only give five
bucks, so my voice is not heard. I can pick up the paper
during the campaign and see this guy got five grand. I
couldn't give five cents. I tried to see him or her at a town
meeting, but I couldn't. And I notice old fat cat Charlie was
over there talking to him. So I'm left out.

And they look at that as rotten, evil corruption. They
think they're being bought off. That's what Joe six-pack
thinks. That's too bad.

[22] Q. I'm now trying to focus on when those groups
or other incorporated groups use their money to directly pay
for a political communications broadcast on television or on
the radio that refers to the name of the candidate within the
two-month period right before that candidate's election and
whether or not you have a strong opinion about whether those
groups ought to be able to do that.

A. As long as people know who they are and what
they're doing, yes, I think that's all right. Then you're into the
First Amendment. And they can play around in there all the



1014

time. But if you're going to do [23] an ad against somebody -
- the 501(c)(3)s, that's what that section was about, I think.
And now they've said that's a restraint on the freedom of
speech. So here we go again. I believe that's what the
decision just two days ago said. But that's immaterial for
this.

Just say when somebody gets a group together -- and
it was particularly tough on Republicans. And it was Bob
Kasten, Senator Kasten of Wisconsin, who brought it up. He
said, I'm getting hammered in my state by the sweetest-
sounding group of groups that you could ever imagine, and
they're eating me alive. And they all have names about better
government forever and God looks faithfully on us and just
marvelous things. And they were just highly partisan.

And so I don't know whether that's a part of this, but it
certainly was part of a previous campaign finance reform.

Q. But your view is that those communications, that
the harmful thing about them is when you don't know who's
running them?

A. That's right.

Q. And that the solution, therefore, is to create a
transparent system so you know who's paying for that?

A. Like you do with any other thing. It says, [24] this
ad -- at the end of every ad, it says, this ad paid for by
cowpokes for Simpson, box number so-and-so, instead of this
marvelous hiding, as transparency is the key. Who is this
group? Who's on their board? Who are their officers? You
find the head of the Democratic National Committee on there
and all these other people. My whole philosophy is to smoke
them out. I don't care who does what.

That's why I go back to campaign contribution. Give
a hundred thousand bucks and list your wife and what she is
involved in and whether you're on the board of Procter and
Gamble or whether you're getting money out of the treasury
or whatever, whatever, whatever. Just smoke them out.
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Forget this esoteria of doing good or backing someone.
Somehow that's --

Q. Let me make sure -- I think I understand that. If
you had, in an electoral district, in a state or in a
congressional district, a candidate who got all of his money,
100 percent of his campaign finance money from Enron, but
it was known he was the Enron candidate, that it was literally
Joe Smith, brought to you by Enron, please elect to the U.S.
Congress, then that is a completely transparent system. And
the voters of that district are then going to decide, do they
want Joe Smith, brought to them by Enron, or do they want
someone [25] else who is -- who also is transparent where he
got his money?

Let's say the other candidate got his money only from
residents of the district, and he lists all of their names, and
then the voters decide, of that district, they decide who is
going to represent them in the United States Congress.

Now, that's a long hypothetical I've given you. But if
that's the way the system worked, do you think there would
be an appearance of corruption? I mean, do you think that is
a system that is a fair system?

A. It would be better now if I answered your
questions and you played with the hypothetical. I don't even
know where that's going. But I can tell you that the issue for
me is as simple as you can get. You're going to set a limit,
fifty thousand or a hundred thousand. Obviously it's not
going to be a singular candidate. There's no hypothetical like
that in the world. You're going to say you can't give over
fifty thousand bucks or a hundred, but you're going to need
two million, so you're not going to have every singular
candidate. You're going to have lots. But you ought to know
exactly where they get their money and who the people are
that are giving them the money. There will [26] never be a
singular candidate captive of a single entity. They will be
captive of entities that everyone will know of.
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Q. So are you saying my hypothetical is too far-
fetched to comment on?

A. For me it is, yeah. When I practiced law for
eighteen years, I never let a witness answer a hypothetical
question. So I don't think I'll start.

Q. I don't know whether you mean that it's a bad
tactic. I am allowed to ask you that.

A. Yes, you are. And I'm allowed to not answer it.

Q. Well, you can not answer -- you have to answer.
But you can say --

A. Well, I can say I don't like hypothetical questions.
And I don't. SoIwon't answer it. That ought to clear it up.

Q. Then let me try to explore another thing, which is
the difference between getting support from a for-profit
entity, versus getting if from a not-for-profit entity. And let
me begin by asking you this question. If you were an elected
representative in the U.S. Congress or the U.S. Senate, and in
trying to make up your mind how to vote on a specific
initiative, specific piece of legislation, you are influenced by
the [27] views of the majority of your constituents who
elected you -- which is not a hypothetical question, because I
assume that, in your experience as a United States Senator,
that that dynamic is something you're familiar with -- would
you agree or do you believe -- let me not ask it in a leading
way. Do you believe that that is the way in which our
democratic system of electoral politics is supposed to work?

A. Well, yeah. But they hire you for your brains. I
didn't always vote the way my letters read or the polls. I
never took a poll. The only poll I ever took was election
year.

Q. Let me be clear. I understand the difference in --
that you may not always be governed solely by your
constituents, and you're not operating strictly as a delegate.
But you are a leader and may choose to buck the majority
trend and convince your constituents to change their mind,
rather than simply doing what they say.
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But I just want to make sure I understand that it is
your understanding, as a former United States Senator, that
there's nothing improper about that influence, that dynamic
that constituents have on their representatives.

A. That's all day long. That's the essence of [28]
politics. People are attempting to influence you day and
night from every source on every bill. Please vote this way.
Help me do this. We hope you'll vote for this amendment.
You know, if the phone rings, that's democracy.

Q. Right. That's how democracy works.

A. Yeah.

Q. Instead of it being simply your constituents, your
elected -- the residents of whatever district elected you, it is a
nonprofit organization that gets its money from voluntary
individual members like the NRA -- some of them may be
your constituents, but which is organized to promote a
particular viewpoint on a particular public policy issue like
gun control or abortion or taxes or what have you, and they
attempt to influence you by arguing substantively over the
merits of an issue, the same way constituents would, isn't that
also as distinguished from a for-profit entity — which I'll ask
about in a minute -- isn't that also part of the give and take of
a democratic system?

MS. SEALANDER: I'm going to object to the description
of NRA.

A. 1 should describe the AARP, then, those worthy
33 million Americans bound together by a common love of
airline discounts. You're all in it to get your thing [29] done,
and you do it with intensity. I was there.

Q. (BY MR. HUME) Just so you're clear, when you
say you —

A. The NRA. You ain't exactly one to wallflower. I
mean, you guys got hog. You can terrorize people. You're
like the NEA, the National Education Association, or the
AARP. You don't think that a Congressman is less terrified,
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is the word, by the NRA or the AARP or the NEA? They're
scared to death of them. And that's part of what I put in here.

But Dole and I would be looking for votes and say,
yeah, God, we need your vote here. This is a national issue.
And I'd say, I can't vote for that. Why? Because up in my
state, the bastards will tear me to bits. And you say, well,
yeah, but you're elected to due the national duty. Yeah, but I
don't want to spend the rest of my time dealing with that
group, because they're tough, theyre mean, and they send
letters, and they send scorecards. And come on, guys, let's
get serious.

Q. In other words, these groups that you've
mentioned as examples, the NRA --

A. And you.

Q. -- the NRA and AARP and other groups are
powerful and influence the way legislators act because [30]
they influence what constituents think?

A. They can go back and fan the flames. They can go
back and drive you insane.

Let me tell you one that your group did, so you get the
message. You'll like this. Dole and I and some others put
together a little piece of legislation -- I think it was two and a
half million bucks. You can find it somewhere -- for the
inner city of Los Angeles to use -- to advertise that if you
brought in your gun, if the Crips and the Blues and the Reds
or whatever brought in their gun, they would give you two
tickets to a Lakers game and some other things and five
hundred bucks or three hundred bucks. And that was the
purpose of the money, to try to get guns out of the hands of
gangs. Sounded like a damn good thing to me.

And Dole and I and the rest of us got savaged by the
NRA and others on the basis that this was a slippery slope.
This was a slippery slope to doom. They're out there buying
your gun, your precious gun. And God knows, when you're a
guy that's been on federal probation for shooting mailboxes
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and shot expert with damn near every weapon in the Army, I
love guns. Ican shoot them. Iloveit. Ihunt.

But for God's sake, when you have that kind of [31]
stringency and stridency and then pick on the people who are
for you and fight your good fights, it's about purity. And let
me tell you, the AARP is about purity. You, by God, help the
old farts or you're out in the cold. And they'll send the
troops. The scorecard will go back to your district. The
scorecard on the NRA will go back to your district. Or
AIPAC. AIPAC. We're not a PAC. That's the American
Israel Political Action Committee. Power, pure power. And
then the scorecard goes back.

And so you have guys who are chilled. And just
because they're nonprofit, they're not chilled? Forget it.
Forget it.

Q. What is a scorecard, when you refer to --

A. It says, on house bill so-and-so, this jerk voted this
way. And here's how our association would have voted. And
those go out day and night through your whole tour of duty.

* %k 3k

[39] Q. I can. And I'm interested in the anecdote
about the letters, the exchange you had with your constituents
over this -- when the NRA sent its scorecard, they wrote
these letters, and you responded. Was there ever a candidate
who opposed you in any [40] election who made an issue out
of this Los Angeles initiative?

A. Idon't remember that specifically, because usually
I was opposed -- I wasn't opposed in a primary after the first
time I ran. And anyone who was a Democrat who ran against
me who wasn't totally -- Democrats aren't as thorough on
their issue of feeling about gun control sometimes as
Republicans. So it never came up in that setting.

Q. What I'm just trying to explore is whether you
have any gauge, any way to gauge whether the dialogue,
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essentially, you had with your constituents over this issue,
whether you were able to succeed in explaining to them that
you don't have to be an absolutist, you don't have to be an
extremist, that you are in favor of gun rights, the Second
Amendment, that you're in favor of the core agenda, let's say,
of the NRA, but that doesn't mean that you can't see a good
program in terms of having gang members in LA trading
guns to solve the problem of gang violence in an inner city.
Do you have any way of gauging whether you were effective
in that dialogue?

A. I was always effective in the dialogue, because I
drafted my own letters. I had a thing called the
Correspondence Management System. There are [41]
probably eight hundred paragraphs in it. And all eight
hundred paragraphs, I had drafted. So when a guy wrote
about gun control, I'd just say, hit lever Number 842. All
mine, all my language. I crafted it. And I go through, and it
would be long, two or three pages, and always irritated
people.

Look, I wrote to you because I was bitching, and I get
back an eight-page letter. I said, yeah, you did. And you
asked about my response, and I've given it to you. And I'd
often hear back, saying, I don't agree with you at all, but I
wanted to know if your brain was engaged and thank you for
this.

And I sure as hell did explain what Dole and I were
trying to do that some jerk on a talk show had distorted.
Today we find out that Al Simpson and Bob Dole have gone
from their -- and that happens all day. All these damn talk
show people, all they do is get people overwrought and their
bowels twisted in a knot. They don't solve anything.

Q. And I hear you completely. But just to be clear,
that, I can imagine, enormously annoying and frustrating
reality of political life does not — and I'm asking this as a
question, and I take it -- I'm asking it in a leading way, I'm
afraid. Am I right in saying that despite that annoying reality,
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you don't [42] think that, for example, the NRA shouldn't be
able to go on a talk show and say what it says, but it's just
part of reality?

A. That's an absurd question, because I have never
spoken about limiting anyone's First Amendment right to do
anything. I just think that now you reach for the First
Amendment, pull it out of the air, and if you can fit it to
Buckley, you can fit it to anything, grass roots versus
AstroTurf, you know, the old game back down, you know,
how do we keep the grass roots and not the AstroTurf? And
there's plenty of AstroTurf that flies around Washington,
D.C. and comes out of groups like this. Veteran's groups,
good God, try them.

Oh, don't get me started on that. We're about to have
lunch, for God's sake.

Q. But let's just take it from that appearance on a talk
show, something that is clearly an exercise of their First
Amendment right, something that you don't oppose, to
something that I also gather from your earlier testimony that
you don't oppose but I want to explore, which is the running
of issue advertisements, advertisements that satisfy the
definition of what BCRA calls an electioneering
communication, close to the election, mentioning a
candidate.

MS. SEALANDER: Objection, targeted to [43] relevant
constituency.

Q. (BY MR. HUME) But I think you understand.
So, those types of advertisements. First of all, when the NRA
pays for -- let me back up and first ask you, when an issue
advocacy group like the NRA wants to convince people to
agree with it on a public policy initiative, do you agree that
public broadcasting over television is one effective way of
trying to do so?

A. Well, they all do that, of course.

* ok ok
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[50] A. Anyway, not the last time. You were talking
about the NRA this, the NRA that, as if they were being
denied the opportunity to respond. They're not being denied
the opportunity to respond if they use a PAC. Isn't that
correct? Is that right?

Q. So they are allowed to use a PAC. And it's your
view that because the PAC is allowed, that that makes it not
unfair. In other words, the individual can use their money,
and the NRA or other groups can use their PAC money.

A. Well, first we're talking about media people and
media groups.

Q. We've moved on from media.

A. Well, I'd like to move back. Because if the media
gets to whack on you with an opinion and the NRA, quote,
can't respond but the NRA PAC can respond, I think that's
perfectly fair.

Q. Let me ask this question, then. When the NRA
runs an advertisement, a political broadcasting
communication, and when the NRA PAC runs it, do you
think that the American public perceives a difference
between the two broadcast communications?

A. Well, not only that, but I don't perceive any
difference between a, quote, NRA pronouncement and an
NRA PAC announcement. That really is dancing on the [51]
head of a pin.

Q. And to the extent that there is any appearance of
corruption associated with such an advertisement or
broadcast communication, would you agree that there is no
difference between that appearance of corruption whether the
ad is paid for by the NRA or whether it is paid for by the
NRA's PAC?

A. T've never picked a certain piece out of this puzzle
and called it corruption on that instance. I'm talking, it has a
-- the whole thing has a corruptive influence on Americans
and on the political system, the whole issue.
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So the one ad where you're coming up with, to name
it as -- looking at it and say, boy, this is corrupting, the NRA
ad, I'm not even going to address that. I'm saying the whole
scheme of things here is corruptive. It doesn't look right. It
looks like hell. People think it looks like hell. It doesn't
work. It works, but it is not -- I'm not going to pick that one
right there out of the air and say this is corruptive.

And you've got the NRA and the NRA PAC. You
know, finally this old cowboy can wake up to that. There's
no difference to the American public of who that is. None.

Q. When you say you don't want to pick out this [52]
one piece of the system, namely the piece of issue advertising
-- I'm afraid that is what I'm, as you know, have been asking
you about and want to ask you about. And so when you say
you don't want to pick it out, do you mean you don't have an
opinion on whether or not issue advertising that's close to an
election generates any kind of an appearance of corruption?

A. You haven't asked me that one before. You've
talked about —

Q. I'm asking now.

A. I'm saying the whole scheme of things in
campaign finance has the appearance of giving government
and the electoral system a corruptive look. If you want to get
down into all of it -- I mean, I don't know what ad you're
talking about, if you're talking about an NRA ad or an NRA
PAC ad. So let me slice it again.

I don't think the American people or me make any
distinction whether the NRA is doing it or the NRA PAC.
And if a radio station or a television outlet has an opportunity
to hammer your shorts with an opinion, you ought to respond.
And if the PAC can't respond, I think that's a phony
restriction.

And now go back to, say, the rich guy, who you've
asked about, has run an ad and you can't respond. That's
phony. But if you're going to respond, then [53] respond with
the money, which is the PAC. Don't try to say, we're not
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responding through our PAC because that's about money.
We're responding from the goodness of our hearts of the
NRA, the beleaguered members of our affiliation. I don't buy
that one.
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DEPOSITION OF SENATOR OLYMPIA J. SNOWE

Q. But you don't think that a similar problem is
created when the unregulated undisclosed money in the
corporate and union treasuries is expended on precisely the
same kind of voter mobilization efforts that the state parties --

A. I don't have any specifics to tell you one way or
the other on the amounts of money that are expended by
corporations to get out the vote. I'm just not aware that
corporations engage in that activity as much as labor unions
engage in that activity.

Q. Let's focus on unions.

A. Getting out the vote is a grassroots activity.
That's working within their own memberships. Frankly, that
is a far different activity, I think, than talking about
sponsoring advertisements over the airwaves, communicating
to the maximum number of people possible about a [*160]
particular view or a particular candidate without
acknowledging it's a political campaign ad. That's much more
insidious, you know.

Q. Unions do engage in that kind of get out the
vote grassroots activity?

A. Yes.

Q. And is it your understanding of current law that
they can only do that in communications with people who
were members of the union?

MS. BREGMAN:  Objection; asked and
answered.

THE WITNESS: Ireally can't say.

Snowe Dep. 159-160
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MS. BREGMAN: If you have a view on your
interpretation of current law, but if you do not know that for
sure --

THE WITNESS: I don't know if they are
limited to their own membership in getting out the vote. I
don't know that.

[¥205] Q. I wanted to clarify that for the record.
A. I appreciate that. Thank you.

Q. I think I will switch to see if at least we can
agree, and I will preface a little of this to avoid any potential
confusion. When I'm asking you questions about your
interaction with either the state or national political party
committees, I'm obviously doing that in terms of
yourexperiences or observations. I believe you participated in
that process.

Are you aware of the Republican Party at either
the state or national level lobbying you or other Members of
Congress on pending legislation?

MS. BREGMAN: Objection; speech or debate.
You can answer that.

THE WITNESS: 1 don't know that I can cite
[*¥206] any specific instances. I know it hasn't been true of the
state party. The state generally has not approached me on any
issues. I belive there have been times in which the Republican
Party chairman might have indicated a preference on an issue
at a policy lunch or something in the past on some issue, but I
really can't recall any specific instances.

Snowe Dep. 160, 205-206
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BY MR. CARVIN:

Q. And the last part of your answer was the
Republican chairman meaning --

A. The national chairman. Sometimes the national
party chairman since I have been in the Senate has frequently
attended the policy lunches. So it may well be that they might
have indicated somewhere along the line in the eight years I
have been in the Senate talks about a preference. But I don't
remember any specific instances.

Q. Are you aware of any instances where the
national party committees -- and I would include in that the
RNC, the Congressional committee and the Senatorial
committee -- have implied or stated that they would provide or
withhold soft money to induce [¥207] a federal officeholder or
candidate to support the party committee's policies? MS.
BREGMAN: Objection; speech or debate.

You can answer it.

THE WITNESS: No, I don't have any
indication that's happened.

BY MR. CARVIN:

Q. Have you looked at how the National
Republican Senatorial Committee makes decisions on which
races to fund or not to fund?

A. I have no idea how they make that decision. So
that's a good question. I have no idea.

Q. I think I know the answer to this. In light of
that, do you have any reason to believe that their expenditure
decisions are in any way affected by the identity of the soft

Snowe Dep. 206-207
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money donors or candidates who have raised a lot of soft
money?

A. No. I don't know that to be true.

Q. And I may be really belt and suspenders here. I
take it that is also true of the Democratic national committees?

[*208] A. I would assume so. I don't know.

Q. Does the Senatorial committee, as far as you
know since you have been in the Senate, have a policy where
Senators will contribute their personal excess campaign funds
to the Senatorial committee?

A. Do they have a policy?

Q. Have they ever had a policy since you have
been in the Senate?

A. They have asked us to contribute -- you mean
left-over funds?

Q. Right.

A. That's correct.

Q. How about solicitation, requesting that
Senators help them in fundraising for the Senatorial

committee?

A. Yes.

[*231] Q. You don't have a leadership PAC?

A. No, I don't.

Snowe Dep. 207-208, 231
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Q. And is it the chairman of the Senatorial
committee? Is that what they call the ranking Senator?

A. Yes.

Q. Has the chairman of the Senatorial committee
ever mentioned to you soft money donations in a context
which even implies that he or she thinks it should influence a
legislative activity by you?

A. No.

Q. I think you have answered this. To the extent
you are aware of soft money donations, it has had no effect on
your performance as a legislator in either the Senate or the
House?

A. That's correct.

Q. Senator, do you recall Senator McConnell
[*232] at any time suggesting that the expenditure decisions of
the Senatorial committee would be affected by the amount
which Senators raise soft money for the Senatorial committee?

A. No.

Q. Let me ask you a general question while we are
looking at that. In your experience, are you aware of the
Republican National =~ Committee either soliciting or
transferring money to state or local candidates?

A. Did you say soliciting?

Q. Yes. I can break it down for you if it would be
clearer. Sending out a fundraiser letter for somebody who is
running for governor of some state. Do you have any
familiarity with that?

Snowe Dep. 231-232
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A. No. It is possible. I just don't recollect
anything. But it may well be possible. I could have been at
some point in time. So much comes across my desk. It is
possible. I don't recall. I don't want to say absolutely not and
find out that something did get my attention. But I don't
recall.

Snowe Dep. 232
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Deposition of Raymond D. Strother
(October 24, 2002)

* k%

[18] Q. Whether we're talking about genuine issue
ads, sham issue ads, or express advocacy ads, would you
agree that all political advertisements are in some general
way designed to influence the political opinions of the
audience? [19]

A. 1It's to educate them. 1 think there are some
campaigns that are not political, some issue campaigns that
are not political.

Q. Fair enough, but there are advertisements that are
either attempting to influence political opinions or public
policy opinions or opinions about a public issue of some
kind?

A. There are also those, yes.

Q. Would you agree also there is nothing inherently
corrupt or undemocratic about engaging in that sort of public
broadcasting in an effort to impact public opinion about a
political issue?

A. You're talking about after the First Amendment?

Q. In other words, in your opinion, there is nothing in
any way corrupt or undemocratic about the enterprise that
your business is involved in of airing these political
broadcasts?

A. T don't think so, no. [20]

Q. Do you believe not only is it not corrupt or
undemocratic, as you say, you're an advocate of the First
Amendment, that it actually makes a positive contribution to
political debate generally?

A. It's a two-edged sword. It can make a positive
contribution. It can be destructive, I think.

Q. Depending upon what?
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A. There are thousands of factors. We can write a
book about it. Let's talk about negative advertising.
Negative advertising is a two-edged sword. It cuts both
ways. In other words, can it be a positive force of
communication, yes, but at the same time, it's a negative
force. In other words, you can't escape the consequences of
your actions when you communicate. There are both positive
and negative actions, always. It isn't necessarily always
constructive, is what I'm telling you.

k* ko

[39] Q. Do you have any experience of any [40]
candidate who has ever changed his vote specifically in
response to someone who has given a lot of money to his
campaign?

A. If I did, I wouldn't say so. I would keep that
confidential. However, one thing I try to do is stay out of
government. I don't go to Capitol Hill. I rarely have to
because you can't do political business there anyway. I don't
give advice on how to vote. I never have. It's a principle of
mine. I don't do that.

[139] Q. As I understood your earlier testimony, you
believe media consultants generally do not have both
candidates and issue groups as clients. Is that right?

A. Generally. [140]

Q. Generally, they do not have both?

A. Right.

Q. In other words, your firm specializes in
representing candidates. Isn't that right?

A. Correct.

Q. And other firms specialize in representing issue
groups. Isn't that right?
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A. Correct.

Q. Generally, they do not have both candidates and
issue groups as clients?

A. Correct.

Q. I would like to move onto to your antidote about
the F and the C grade from the NRA. This is in paragraph 14
of your declaration.

A. Correct.

Q. This is a specific antidote. Is that right?

A. Ttis.

Q. Can you tell me who it was that was the
candidate?

A. No. [141]

Q. What is the reason --

A. Client confidence.

Q. I'm not sure I understand. How is --

A. Tt would be divulging a confidence of a client. If1
sat in on a confidential meeting, I wouldn't talk about it.

Q. Was this a client of yours? This candidate was a
client of yours?

A. Yes. A client of my firm's.

Q. Did the candidate tell you directly yourself,
personally, about this episode with the Sarah Brady group
and the NRA?

A. Yes.

Q. Do you recall specifically when she told you? It
was a woman. Right? Was the candidate a woman?

A. (Pause.)

Q. Do you recall specifically when the candidate told
you that? I really thought it was a woman for some reason,
maybe because Sarah Brady's name is in the paragraph.

A. Okay. No, Idon't recall. It was [142] this cycle.

Q. Do you recall who else was with you when he or
she told you?

A. Yes.

Q. Who else was that?
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A. Twill not divulge that. It was a conference call.
MR. HUME: For the record, the NRA would like to object
to your not being willing to divulge that.

THE WITNESS: Idon't blame them.

MR. HUME: And for your not willing to divulge the earlier
recollections you had of individuals or groups that may have
been involved in the two-camera shoot antidote or example
that you gave, and would reserve the right to move to strike
your testimony, based upon your unwillingness to tell us that.
THE WITNESS: I understand.

MR. KESSELMAN: I just want to put something on the
record in response to that objection. I think that Mr. Strother
has given [143] a lot of specific examples where possible,
where it wouldn't require him to divulge client confidences,
and has been incredibly forthcoming in his testimony today.
While he isn't willing to give the particular names of people
involved in the incident in paragraph 14, an examination of
the entire transcript would be littered with specific examples
that talk about all the points illustrated in the declaration.
You can go ahead and continue with the questioning.

MR. HUME: We'll reserve our right to get into the legal
argument later.

BY MR. HUME:

Q. But, just to be very clear, I take it you did not
refuse to disclose to me just now, the nature of the identity of
this person to save us the time of uttering the name of that
person or to save space on this document?

A. No. Irefused.

Q. Based on your refusal to disclose a confidence --
what you perceive to be a [144] confidence?

A. That's right.

Q. Do you have personal, specific knowledge of how
the NRA grading system works?

A. No.

Q. Do you know whether the NRA runs ads only on
candidates who get an F grade?
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A. Do not.

Q. Are you willing to disclose where this race took
place, this candidates race took place?

A. No.

Q. Are you willing to disclose whether it was a state
that is generally thought of pro gun or anti-gun?

A. T tend to represent conservative Democrats, and
most places I work are pro gun.

Q. It would have had, I take it, a negative impact on
this candidate's prospects for success in the election if the
NRA had come out and said that she or he had accepted
money from the Sarah Brady anti-gun group? [145]

A. Correct.

Q. The reason it would have had a negative impact
on his or her prospects for success is that the voters in that
state would not want to elect someone who is closely aligned
with Sarah Brady's group. Is that right?

A. That's true.

Q. If that's true, let me ask you, isn't it simple a
question of democracy? In other words, isn't the issue with
this candidate simply whose side are you on? Do you want to
be aligned with Sarah Brady? Do you want to be aligned
with the NRA or do you want to be in the middle, and the
voters have a right to know in this particular instance?

A. I'm not sure I can answer that.

Q. Do you know how the candidate made the
decision between choosing to accept the check or not to
accept the check?

A. It was a political decision. That's all I can tell
you. It was a political [146] decision.

Q. When you say, "a political decision," you mean
based upon what --

A. Based upon how the voter would react if it was
disclosed where the check came from. Let me say this about
checks so that we're clear about that. Mrs. Brady didn't come
and hand a check to this person. Over the threshold you get
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checks. Checks come in from various group who want the
ear or the friendship with the candidate later. This happens
with river boat gambling companies, with all sorts of groups.
You have to be very careful, when you go through these
checks, which ones you accept and which ones would have a
negative impact on your campaign. So, if you came across a
Brady check and 40 other checks or 30 other checks from
some fund-raiser somewhere, you would have to make a
political decision, and you would probably say, "It would not
benefit me to take this $500 and lose $100,000 worth of
support on [147] the other side, which would be how much it
would cost me to correct the problem I would create by
taking the check." So it's a political decision.

Q. First, I would like to reserve the right to strike the
part of your answer that described the phenomenon of checks
other than the specific response to the question about how
you believe this candidate made his or her decision. Il now
ask you, do you have any basis for believing that this
candidate made their decision based upon a fear of not being
able to raise money?

A. Yes.

Q. I thought it was your earlier testimony that the
decision was made based upon the expected reaction of the
voters once the NRA publicized the fact that he or she had
accepted money from Sarah Brady's group?
MR. KESSELMAN: Objection, mischaracterization.[148]
THE WITNESS: You haven't contradicted yourself. Raising
money is politics. It's all one in the same.
BY MR. HUME:

Q. You're saying it's part of a seamless hole?

A. Yes.



1037

[223] Q. I also understand your testimony to be that
you don't think there's any distinction the public understands
between hard and soft [224] money. Is that right?

A. That's correct.

Q. Just to be clear, it's your view that you support
BCRA because -- your support is for legislation that keeps
special interests groups out of the election process, defined as
within 60 days, regardless of whether they're using hard or
soft money?

A. That's correct.
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CROSS-EXAMINATION OF
RAYMOND D. STROTHER

A. It was the start of what I call the insidious
spread of this kind of advertising because they could come in
and the candidate, the Republican -- they always were for
Republicans. The Republican would say, "I don't know
anything about them. I didn't ask them in. I don't know
anything about their campaign. Therefore, it's not any of my
business," and he was able to get away with that. That was
the first of it I had ever seen was in '82 or maybe '80. '82, I
think. That's a roundabout way to answer your question, but
my beliefs are philosophic and not really specific when it
comes to the law.

Q. In your example of the candidate with the
$1,000 versus the candidate with $1,000 plus an extra million
that he gets, you say that's where corruption comes into the
system. I believe that's what you stated. Is that [¥39] right?

A. That's right. That's my opinion.

Q. I understand. Is it your opinion that that is
corrupting because it's simply unequal?

A. No. It's corrupting because it gives the $1
million person undue influence. I came out of a working class
family. Let's say, my father wanted to see a congressman.
He's dead, but, let's say, he wanted to see a congressman, and
he went to Washington to see the congressman, but somebody
was in the office at the same time who had helped engineer $1
million to the Democratic party. Who's going to get in first to
see the candidate? I can tell you. There is never a question
about that. It isn't a democratic process. The person with the
most money has the most influence. Corrosion isn't what it
does just to the campaign, but what it does to the legislative
process. Like John Breaux said, "Renting votes."

Strother CX 38-39
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
[Caption Omitted In Printing]

Washington, D.C.

Thursday, September 19, 2002
Deposition of BENNIE G. THOMPSON

* * *

[68] surveys show the voters perceive that money has an
undue influence on our democratic process and that
ordinary citizen voices are shut out of the process. What
impact will increasing these contribution limits have on
those public perceptions?

A. I think it will expand the public perception that
by doubling the hard money contribution, money is the
predominant factor in who gets elected and many times
it's such a small segment of the population that has the
ability to contribute at this proposed doubling level that
democracy would in fact be damaged by that.

Q. What about the impact of increasing contribu-
tions on public policy, what will that impact be in your
view?

A. Well, in my view many members of Congress
react to those individuals who were able to contribute to
their election or reelection and if now you had the ability
to double many of those opportunities it could narrow the
ability of the public to influence public policy and put it in
the hands of a precious few who have means.
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Q. And when you say many members react to those
who contribute, are you referring to those who contribute
at the maximum level or near that?

* * *

[871 Q. And why not?

A. Because it sets up barriers to participation by
communities of low and moderate income individuals,
minority communities and that's what this country
should not be. This country should be involved with all its
citizens, its citizens should have the ability to participate
in the electoral process without being priced out of the
market and in my opinion, by doubling the hard money
contribution, you price low and moderate income commu-
nities out of the market for electoral participation.

MR. BONIFAZ: Thank you, Congressman, for
your time. I have no further questions.

MR. HENRY: 1 juSt have a couple of follow up.
MR. MILES: I have two.

EXAMINATION BY COUNSEL
FOR PAUL PLAINTIFFS

BY MR. MILES:

Q. Do you believe that there should be a law limit-
ing the amount an individual can spend on his own race?

A. Yes.
Q. Thank you.

* * *
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CROSS-EXAMINATION OF PAT WILLIAMS

Q. And do you understand the different rules that
apply to the raising and expenditure of hard money as opposed
to soft money?

A. Not a clear understanding of that, no.

Q. Okay. You understand that hard money is
money that is raised subject to the regulation of the Federal
Election Campaign Finance Act?

A. Yes.

Q. And that soft money is essentially all other
money?

A. Yes.

Q. Okay. Do you oppose the presence of soft
money in politics?

A. Basically, yes.
Q. Why?

A. Because so much of it is used for what I see as
denigrative, negative ads, which lead to [*22] American's
distrust in candidates and the system generally.

Q. There's a lot wrapped up in that answer.
A. It was a big question.
Q. Yes, it was. I want to break it down, I guess,

into two separate parts. You have one problem with the way
the money is expended, that you saw on issue advertising?

A. Yes.
Williams CX 21-22
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Q. And could you explain that a little bit more?

A. Campaigns -- or, rather, advertisements,
particularly on television, which have been used to lead the
voter, or potential voter, to a negative view about a given
candidate have served to denigrate the public's trust in the
system and in candidates.

It has become so egregious that Americans,
literally by the millions, are dropping out of politics, refusing
to vote, to contribute, to attend forums, and, 1 think, are
embarrassed by the system.

Q. Would you have less of a problem with soft
money than if the issue advertisements that were purchased
with soft money were all positive in tone, as opposed to
negative?

A. I would have less of an issue with it.
* * *
[*56] Q. So a situation could arise very similar to the

one in 1993, in which special interest groups could come
together and, so long as it was not immediately before an
election, air the same kind of advertisements --

MR. LEVINE: Objection.
(By Mr. Stowe) -- as those in 1993?

MR. LEVINE: Objection; calls for
speculation.

A. Well, I don't know what -- I don't know what's
going to happen. But if the way you present it, in fact,
becomes the reality, then I believe campaign finance reform
would not have been complete enough, and that groups such

Williams CX 22, 56
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as we are speculating about also be barred from running
negative ads.

Q. You would support, then, a bar on special
interest groups airing those kinds of negative ads outside the
60-day window?

A. Yes.

Q. And you don't have any reason to think that
special interest groups, and the kind of soft-money [*57]
expenditures that they make, are any less corrupting than soft-
money expenditures by political parties, do you?

A. Any less corrupting?
Q. Correct.

A. Are they any less corrupting? No, I don't know
that they're any less corrupting. They may be more
corrupting.

Q. Okay. Can you think of some specific
instances where issue advertising by special interest groups
had negative effects on the political system, from when you
were serving as a congressman?

A. Yeah. The Harry and Louise ads -- just to stay
on the healthcare for a moment. I think the Harry and Louise
ads painted a completely false picture of what former
President Clinton and some of us were trying to achieve in the
way that healthcare is paid for in the United States.

I can think of ads in Montana -- both print,
radio, and television -- which have been run against Montana
candidates by front groups for the extractive industries in
Montana -- oil, gas, timber, mining -- which have painted
what, in my view, is a false picture of candidates and, I think,

Williams CX 56-57
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have confused the voter, unnecessarily denigrated given [*58]
candidates, individual candidates. And worse, have taken
both time and money that should have and could have been
spent talking about the issues that are, it seems to me, wholely
important.

Let me give you an example -- two examples.
We have a country headed, once again, for significant debt,
probably headed for war, in which Americans and many
others are going to lose their lives. We have a stock market
that's lost eight-trillion, seven-hundred thousand dollars in
funds; a huge portion of it pension funds, likely never to be
recovered by people whose lifetime savings is lost.

And in Michigan, people want to argue about
whether or not Paul Wellstone is a communist. And in
Montana, they want to argue about whether Mike Taylor is

gay.

With all of those issues, money is being spent
on negative ads for things that make no difference to
America's enormous problems, and the State of Montana's
enormous problems right now.

So money is being used to divert attention from
those things that the American people and Montanans want to
and should focus on, and expect their parties and their elected
officials to focus on. And we don't do it because we found out
it's [*59] more effective to get elected by running negative
ads, than talking about the real issues that confront us.

Q. Do you think that negative advertising by
special interest groups is going to get worse, stay the same, or
get better if parties are prohibited from using soft money to
pay for issue ads?

A. Well, people have a way of finding loopholes.
And so I don't truthfully know the answer to that question,
Williams CX 57-59
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because I have great -- [ have great belief in the fact that a lot
of savvy people are hired to find ways to escape through
various loopholes in the law.

I do think that campaign finance reform that is
now under question in the courts, however, is a significant,
major step over the threshold towards the eventual closing of
those loopholes and reforming the system.

Q. You've stated that you refused to raise or
accept money from healthcare-related industries back in your
1994 reelection campaign. Again, you're speak of hard money
there?

A. Hard and soft.

Williams CX 59
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[1(1 PCS/ER 00001)]

AN ANALYSIS OF THE 1998 AND 2000 BUYING TIME
REPORTS

Dr. James L. Gibson

September 30, 2002
INTRODUCTION

I was retained by counsel for the AFL-CIO, the National
Association of Broadcasters, and Senator Mitch McConnell
to examine two reports produced by the Brennan Center on
the subject of “issue advocacy” or political communication.
These reports, and their abbreviated titles, are:

Buying Time 1998:
Krasno, Jonathan S., and Daniel E. Seltz. 2000. Buying

Time: Television Advertising in the 1998 Congressional
Elections. New York: Brennan Center for Justice.

Buying Time 2000:
Holman, Craig B., and Luke P. McLoughlin. 2001.

Buying Time 2000: Television Advertising in the 2000
Federal Elections. New York: Brennan Center for Justice.

In addition, I have reviewed the depositions of three of
the authors of these reports (Seltz, Holman, and
McLoughlin). Finally, I directly examined and analyzed the
raw data upon which these two reports were based. The
analytical and statistical methods and techniques I have used
in preparing this report are those customarily employed in
quantitative analyses of social scientific data.” [2(1 PCS/ER
00002)]

! A complete listing of the materials upon which I relied in

preparing this report is attached as Exhibit 1.
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QUALIFICATIONS

Evaluating these data and reports is entirely within my

expertise and competence, as documented in my vita.? A few
highlights are worth considering;:

e [ have taught statistics and data analysis for
nearly thirty years, including regularly
teaching a three-semester sequence on
advanced statistics and data analysis for
graduate students in political science and
other social sciences.

e [ have published widely in the leading
political science journals, worldwide. I
regularly contribute to what are considered

~to be the three most prestigious journals in
our discipline: the American Political
Science Review, the Journal of Politics, and
the American Journal of Political Science.

e My research has been supported by millions
of dollars of grants from the National
Science Foundation.

A copy of my curriculum vitae is attached as Exhibit 2 to
this report. In my vita, I list all of my articles and books
published in the last 10 years.

I also note that, in the last four years, [ have been deposed
or testified at trial only a single time. My deposition was
taken in Warren vs. St. Louis Police Officers Association,
on February 22, 2002. My role may only have been that of
fact witness, rather than an expert witness, but I note this
deposition nonetheless.

My consulting fee on this case is $250 per hour (plus
expenses). To date, I have worked approximately 194.25
hours, for a total fee of $48,562.50.
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My published research has won several
awards, including an award in August, 2002,
for the best paper presented at the Annual
Meeting of the American Political Science
Association.

I serve as a peer reviewer for many different
publications and agencies, including
approximately two dozen academic journals,
several publishing houses, [3(1 PCS/ER
00003)]and public and private research
foundations ranging from the National
Science Foundation and the Australian
Research Council to the Russell Sage
Foundation. I have also served as Associate
Editor of the journal Law and Society
Review.

Thus, I have had vast experience with data collection and
analysis in projects precisely comparable to that reported in

the Buying Time reports.

Because the 1998 and 2000 reports differ in many
important respects, [ report the results of my analyses
separately.

BUYING TIME 1998

Summary of Conclusions about Buying Time 1998

Buying Time 1998 should not be accepted as
the product of scientific inquiry, but is
instead policy advocacy written by people
with a strong ideological commitment to a
particular position on campaign finance

reform. [4(1 PCS/ER 00004)]

Nowhere are the intentions and motives of the
investigators better documented than in the research
proposal “Issue Advocacy: Amassing the Case for
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e In general, the conclusions drawn in Buying
Time 1998 should not be accepted because
the data upon which the report is based are
fundamentally flawed.

e Indeed, to the extent that any reliable
inferences can be drawn from the data, the
conclusion would be that a very large
percentage of the advertisements whose
purpose was coded as seeking to influence
an election in fact had policy issues as their
primary focus.

Reform.” See Holman Deposition, Exhibit #3 (copy
attached as Exhibit 3). In that proposal, conclusions about
the extent of illicit issue advocacy and the dangers it poses
are clearly asserted, prior to any data collection or
analysis. Furthermore, the authors clearly state their
policy objectives: “the purpose of our acquiring the data
set is not simply to advance knowledge for its own sake,
but to fuel a continuous and multi-faceted campaign to
propel reform forward” (p. 2). Further: “The questions we
expect to answer are not part of some abstract inquiry.
Rather, they are linked directly to a strategy for promoting
reform” (p. 3). One of the authors of the 1998 Report
notes that one of the goals of the study was explicitly to
provide empirical data that would help the campaign
finance reform effort. See Seltz Deposition, p. 23, lines 4-
5. (Referenced excerpts from the Seltz Deposition are
included as Exhibit 4.) Further, he acknowledges that “we
were constantly consulting with attorneys at the Brennan
Center” (p. 68, lines 12-13) in making decisions about the
data base. The strong policy and ideological commitments
of the investigators are not compatible with the
conventional canons of scientific objectivity and may have
undermined the integrity of the data collection and
analysis.
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General Comments About the Report and the
Investigators

At the outset, several characteristics of Buying Time
1998 should be noted:

e  This Report is not the product of any peer-
review process. The Report was published
by the Brennan Center, not by a commercial
or academic press. Thus, the Report was not
vetted in any way whatsoever prior to its
publication, and consequently the normal
process of explication of the project
methodology, error correction, and review of
substantive conclusions prior to publication
did not take place. This seriously limits the
confidence one can place in the Report.

e The Report largely consists of a series of
tables filled with quantitative information.
The tables are rarely explained, analyzed, or
interpreted. For instance, Chapter 4 consists
of one page of text (p. 87), then 21 pages of
tables (pp. 88-108), a half page of text (p.
109), and another page with tables (p. 110).
Such a chapter cannot be taken as serious
scholarship. Serious scholarship would
carefully explain the objectives of each of
the analyses, the details of how the data [5(1
PCS/ER 00005)] were manipulated, and
would carefully and clearly link any
substantive conclusions with specific
empirical evidence. None of this takes place
in this chapter, or in this report more
generally. This report was surely published
“inhouse,” by the Brennan Center itself,
because, based on my experience as a
reviewer for publishing houses (and the sort
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of review I would submit were I called upon
for publication advice), I doubt whether any
academic publisher would publish a
document like this.

No data base has been (nor can be, it
appears) produced that will generate the
specific numbers found in this Report. This
is in part because the data set is continuously
being manipulated and changed. But it is
also a function of the lack of transparency in
the statistical analysis that underlies these
tables. I will give specific illustrations of
this throughout my report, but most tables do
not provide sufficient information for an
analyst to replicate the findings. In the
social sciences, we demand that statistical
analysis be replicable (that another
investigator using the same data be able to
reproduce exactly the same findings). This
report is not replicable, and that undermines
tremendously any confidence one should
place in the findings produced.

The Report is filled with questionable
statistical techniques and applications.

Finally, I must note that the authors of the
Report apparently were not involved in
collecting either the data about the airings
(from CMAG) or the data describing the ads
(from Professor Goldstein). As with any
secondary analysis of [6(1 PCS/ER 00006)]
data collected by others, this most likely
limits the authors’ understanding of the
nuances and peculiarities of the data base.
This is particularly so since this is a
demanding data base involving large
numbers of cases, multiple units of analysis,
various data infirmities (e.g., missing data),
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and variables based on highly subjective
judgments made by undergraduate students.
Moreover, I note that one of the authors (Mr.
Seltz) seems to have little if any training in
statistical analysis, apparently learning
whatever skills of data analysis he possesses
on-the-job, in the course of preparing this
report. Given that this data base is large,
complicated, and difficult to analyze, it is
extremely worrisome that the results are so
heavily dependent upon the limited skills of
an author who is a novice analyst.

The Sources of the Data for Buying Time 1998

The data for Buying Time 1998 are drawn from two
sources. First, information about the broadcasting of these
advertisements was collected by Campaign Media Analysis
Group (CMAG). Second, information about the content of
the ads was coded by undergraduate students at Arizona State
University under the direction of Professor Ken Goldstein.
Both of these data sources require considerable scrutiny.

The first source of data analyzed by the authors of
Buying Time 1998 is the information [7(1 PCS/ER 00007)]
about ad broadcasts. These data were purchased from
CMAG, which relies upon a technology that purports to
recognize “each separate commercial run, sending the
storyboard (full audio and every four seconds of video) of
every commercial to CMAG headquarters” (Buying Time

Professors Krasno and Goldstein acknowledge that the
coding of some of the variables in the data set - explicitly
including the so-called purpose of the ad - was a subjective
enterprise. See Krasno, Jonathan, and Kenneth Goldstein.
2002. The Facts about Television Advertising and the
McCain-Feingold Bill.” PS: Political Science and
Politics 35 (#2, June): 207-212, at page 207 and at page
209. A copy of this report is attached as Exhibit 5.
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1998, 7). There are of course many limitations to the CMAG
data, including:

e CMAG does not monitor all broadcasts;
instead, its coverage is limited to only 75
media markets (out of 210 such markets in

the country).5 Given this limitation, one
must be particularly careful about
generalizing the findings of this study to all
political communications.

e Media markets are not coterminous with
electoral districts (e.g., the New York City
media market), meaning that ads broadcast
throughout a media market are reaching
citizens with different relationships to
politicians, candidates, and elections.

e The CMAG technology was not able to
distinguish ads differing in only a few
words, treating, for instance, “cookie cutter”
ads mentioning Senator Kennedy as identical
to ads mentioning Senator Boxer. Since ads
apparently cannot be uniquely identified by
the technology, the information in the data
base about when any given specific ad was
aired most likely contains errors.

e Complete visuals are not provided, meaning
that some information depicted in the ad
may be excluded and not captured, thus
compromising the [8(1 PCS/ER 00008)]

Krasno, Jonathan, and Kenneth Goldstein. 2002. The
Facts about Television Advertising and the McCain-
Feingold Bill.” PS: Political Science and Politics 35 (#2,
June): 207-212, at page 207. See Exhibit 5.
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coders’ ability to analyze the complete
content of the ads.

The technology is of course dependent upon
the nature of the ads themselves. If ads
display information in a way that is illegible,
then the CMAG images will themselves be
illegible.

Not all methods of political advertising and
communication are captured in the CMAG
data, as for instance communication via
radio and local cable ads.

Crucial information was missing in the
CMAG data, as for example, in more than a
quarter of the broadcast data, the identity of
the sponsor was not included in the data
(Buying Time 1998, 8). Without accurate
information about the sponsor of any given
ad, the fundamental distinction drawn in
Buying Time 1998 among ads sponsored by
candidates, parties, and groups becomes
suspect. It appears that in some instances
the ad sponsor was identified through
methods independent of the CMAG data
collection and analysis, although these
methods are not thoroughly documented in
the Report (e.g., Buying Time 1998, p. 8).

The CMAG data apparently include
subjective variables coded by CMAG staff,
including judgments of the content of each
ad and estimates of the cost of each ad. For
example, it cannot be determined whether
CMAG captured every ad that included the
name of a public official or just those which
CMAG deemed to be “political” in nature.
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e Finally, no evidence has ever been adduced
documenting the accuracy of the CMAG
data. Indeed, insofar as the 1998 data were
collected and assembled through methods
similar to those apparently used in 2000, the
lack of accuracy of [9(1 PCS/ER 00009)] the

data has been documented.

A second source of data comes from the review of the
ads by student coders at Arizona State University. The
students were asked to respond to 26 questions about the ads,
using printed copies of the storyboards (see Buying Time
1998, pp. 193-194, for a copy of the questions asked). The
coding sheet has some obvious and important errors (as I
discuss in more detail below).

A series of significant questions emerges about the
process by which these ads were coded. For instance, it is
unclear how the students were recruited, what expertise they
had prior to being employed for the project, whether the
students had been exposed to Professor Goldstein’s classes,
whether the students had ideological and/or policy
commitments to a particular outcome in the project, etc.
Insofar as the 1998 data collection process is concerned, none
of these details is presented in the published reports or in
other material made available to me. The absence of answers

No detailed description of the 1998 CMAG data has been
published or otherwise made available to me. However, in
Appendix E to Professor Goldstein’s Report for this
litigation, he discusses various problems in 2000 with the
CMAG data and technology. The data difficulties seem to
be numerous and formidable. Given the general trend for
technology to improve over time, it is difficult for me to
imagine that the 1998 CMAG data are any less
problematic than the 2000 data.
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to these questions raises questions about the overall accuracy
of the data collection process.

The question of how the students were trained to make
these difficult judgments is of considerable relevance to the
quality of the data they recorded. Buying Time 1998
discloses nothing about coder training. However, in a 2002
report, Krasno and Goldstein indicate that the student coders
received no training whatsoever, although 1 acknowledge
that there is some ambiguity about whether this practice (or
lack thereof) pertains to both the 1998 and 2000 data [10(1

PCS/ER 00010)] sets.’ They assert: “This consensus
[referring to the students reaching the same conclusions
about the “tone” of the ads] is perhaps more remarkable
because we chose not to embark on any training program for
coders, preferring instead that they use their common sense
to give us a better feel of how the average viewer would

characterize these ads.”® If I am correct that the student
coders were not trained, then this is a flaw of considerable
proportion. Not only are undergraduates at Arizona State
University (or, in the case of the 2000 study, the University
of Wisconsin) indisputably not a representative sample of the
“average viewer,” in the absence of training, the students
were apparently free to exercise unstructured discretion in
coding the ads. Without instruction and guidelines for what

My reading of this report leads me to conclude that Krasno
and Goldstein were describing their decision not to train
the coders in 2000, but I have seen no documentation to
suggest that their coders were trained in some way or
another in 1998.

Krasno, Jonathan, and Kenneth Goldstein. 2002. The
Facts about Television Advertising and the McCain-
Feingold Bill.” PS: Political Science and Politics 35 (#2,
June): 207-212, at page 211. See Exhibit 5.
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constitutes the difference between “providing information or
urging action” and “generate support/opposition for
candidate” - without training, practice coding, and discussion
of coding rules based on the results of the practice coding - I
do not believe that undergraduate students coders can make
accurate assessments on highly subjective characteristics of
these ads. This is, in my judgment, an extremely important
limitation to the data generated by the coding process,
leading me to have little confidence in the results.

A Data Set in Constant Flux

Based on the data sets on the CDs provided by the
Brennan Center and Professor [11(1 PCS/ER 00011)]
Goldstein, it is apparent to me that no single Buying Time
1998 Data Set exists. This is in part due to the fact that
Professor Goldstein was (and may still be) continuously
making changes in the codes assigned to individual ads and
airings. Of course, one would always correct obvious factual
mistakes in objective variables, but to alter subjective
variables of crucial importance requires a great deal more
discussion, transparency, and justification.

Moreover, the motives for making such changes are
important. To the extent that one only examines codings that
undermine the preferred conclusions, and one does not
examine codings supporting the preferred conclusion,
asymmetrical bias is introduced in the data set. Under such
conditions, confidence in the ability of the data set to produce
useful results and conclusions plummets.

The Reliability and Validity of Coding the Ads

Since the accuracy of the coding of each individual ad is
unusually important for the results drawn from this data base,
it is crucial that the coding procedures and processes receive
additional close scrutiny. Social scientists use the term
“reliability” to refer to the accuracy of data collection. I will
therefore adopt this convention by considering the degree to
which the coding of the ads is reliable.
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Some of the characteristics of the ads are no doubt easy
to code with considerable reliability. Entirely objective
characteristics of the ads (e.g., whether a telephone number is
mentioned in the text of the ad”) present few threats to
reliability (although clerical errors are [12(1 PCS/ER 00012)]
always possible, if not probable, in a large data base such as
this).

However, other crucial attributes are far from being
objective characteristics of the ads; instead, they are highly
subjective and judgmental. For instance, consider Question 6
(from page 193, Buying Time 1998, emphasis in the original):

6. In your opinion, is the purpose of this ad to
provide information about or urge action on a bill or
issue, or is it to generate support or opposition for a
particular candidate?

1. Provide information or urge action (If so, skip to
Question #19)

2. Generate support/opposition for candidate
3. Unsure/unclear

To answer this question requires a large number of subjective
assessments. First, some judgment must be made about
whose purpose is under consideration here. For some ads,
the sponsor is readily apparent, but for others it is not, so the
coders were often faced with the difficult and ambiguous task
of considering to whom or what to attribute “purpose.” The
unreliability of the coding process is reinforced by the
absence of any explicit guidelines for how to ascertain an
ad’s “purpose.”

? This comment only refers to the text of the ad. Since the

storyboards are only captured in 4-5 second intervals, a
telephone number not mentioned in the text but presented
visually for a period of less than 4 seconds would not be
properly coded with this methodology.
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Second, the decisions of the coders on these ads were
often overruled by Professor Goldstein. For example,
consider the ad entitled “NPLA/Call Feingold and Kohl”:

[Announcer]: America was outraged when
two New Jersey teenagers checked into a
Delaware hotel and delivered and disposed of
their newborn baby in the dumpster. Most
Americans couldn’t believe that defenseless
human life could be [13(1 PCS/ER 00013)] so
coldly snuffed out. But incredibly, if a doctor
had been present that day in Delaware and
delivered the infant, all but one inch from full
birth and then killed him, it would have been
perfectly legal. Instead of murder or
manslaughter it would have been called a
partial-birth abortion. Killing late in the third
trimester. Killing just one inch from full
birth. Partial birth abortion inflicts a violent
death on thousands of babies every year.

Your Senators Russ Feingold and Herbert
Kohl voted to continue this grisly procedure.
Contact Senators Feingold and Kohl today.
Their number in Washington is 202-224-3121.
[Announcer]: To join the fight against partial-
birth abortion, contact the National Pro-Life
Alliance.

The visuals in frames 11 through 14 of the ad read:
CALL SENS. FEINGOLD AND KOHL
AT (202) 224-3121
TELL THEM TO VOTE FOR THE
PARTIAL BIRTH ABORTION BAN

This ad is especially interesting for several reasons.
First, it seems obvious that the central focus of the ad is on
the policy issue of whether to ban partial birth abortions. If
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one had to speculate about the motives behind the ad, one
might reasonably judge that the ad sought to capitalize on the
widely publicized incident in Delaware as a means of
generating support for a congressional ban on partial birth

abortions."® One might also reasonably conclude that one
purpose of the ad was to elicit support for the National Pro-
Life Alliance. The most reasonable [14(1 PCS/ER 00014)]
overall assessment of this ad is that it is an example of issue
advocacy by an interest group.

The student coders at Arizona State University
recognized this as an issue ad, originally coding it in
Question 6 as: “l. Provide information or urge action”.
However, subsequent to that coding, the data were apparently
changed so that the value in the data set of variable Q6
(representing the coding of Question 6) is: “2. Generate
support/opposition for candidate.” After the coding process
was completed, Professor Goldstein apparently decided to
overrule the judgment of the coders and substitute his own
view that this ad represents electioneering.ll Though this
decision was apparently controversial - indeed, it is striking
that one of the authors of Buying Time 2000 concluded in an
e-mail to Professor Rick Hasen: “It reads to me like a

10 Note that the number depicted in the ad is the telephone

number of Congress.

1 One of the authors of Buying Time 1998 reports that the

data set was constantly evolving over time. Worse, it is
not possible to “track the evolution of all the changes we
made.” See Seltz Deposition, p. 52, lines 20-21. (Exhibit
4.) Moreover, my comparison of the student coding sheets
for several of the 1998 storyboards with the scores in the
“final” version of the data reveals several instances of
inconsistency, which apparently were brought about by the
postcoding manipulations of Professor Goldstein.
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genuine issue a 12 since the final version of the data
base supplied to me records this as an electioneering ad,
Professor Goldstein apparently thought otherwise, and thus
the Buying Time studies (in both 1998 and 2000) treated this
as a “sham ad.”"® This process hardly contributes to the
reliability of the variables in the data base. [15(1 PCS/ER
00015)]

I have examined the actual student coding sheets for 25
of the 1998 storyboards14 and have compared them to the
“final” version of the 1998 data set. Focusing on the coding
of the extremely important question requiring the coders to
ascertain the “purpose” of the ad, I discovered that changes
were apparently made in at least eight ads between the

student coding and this version of the data base.”> On its

2 Exhibit #14, Holman Deposition. E-mail on 01/18/2001

from Luke McLoughlin (one of the authors of Buying Time

2000) to Rick Hasen. (A copy of the E-mail is attached as

Exhibit 6.)
13 T'understand that Professor Goldstein has indicated in his
expert report of September 23, 2002, that he now views
this ad (when broadcast in 2000) as a “genuine issue ad.”
The data set provided to me does not reflect any re-
examination of this ad (which also aired in 1998). Rather
the data set indicates that it was recorded by Professor
Goldstein as a “sham ad.”
14 The id numbers for these coding sheets are: 2,7, 10, 11,
12, 15, 16, 21, 22, 605, 797, 1043, 1045, 1355, 1374,
1411, 2406, 2512, 2521, 2531, 2532, 2533, 2637, 2640,
and 3024. 1 also examined the coding sheets for ad #137,
but since there are two separate sheets for this ad, and
since the sheets do not agree between themselves on some
of the codes, I have excluded that ad from this analysis.

15 The coding sheets and the storyboards for these eight ads
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face, eight may not seem like an especially large number, but
these ads are responsible for over 2400 airings in the 1998
data base. Furthermore, considering the 20,432 airings in
1998 coded as sponsored by groups and as independent
expenditures or issue ads, making Professor Goldstein’s
changes on just these 8 ads results in the percentages of ads
said to be providing information or urging action decreasing
from 70.2 (based on the original student coding) to 58.4%
(based on the Goldstein recoding). Moreover, the changes in
the data base are entirely asymmetrical: In not a single
instance in these storyboards was a change made on an ad
originally coded as having candidate support or opposition as
its “purpose.” Since no documentation of how individual ads
were selected for reconsideration by Professor Goldstein has
apparently been produced, one is left wondering why all of
these changes could have had the same effect: issue ads being
converted to candidate support ads. My most important
observation is thus that the changes apparently made by
Professor Goldstein have a rather dramatic impact on
whether these ads are considered to be [16(1 PCS/ER
00016)] issue- or candidate-oriented.

There can be little question that the undergraduates were
asked to make difficult subjective assessments of ads that are
often ambiguous and ambivalent. How accurate are these
subjective judgments? Social scientists do indeed often
attempt to quantify subjective phenomena. But in doing so,
certain procedures are essential so that the reliability of the
data collected can be assessed. The methodology that is
necessary involves the assessment of “intercoder reliability.”

One common meaning of reliability is the ability to
replicate or reproduce results. Consequently, a proper
methodology for assessing inter-coder reliability would
involve the following procedures.

are attached as Exhibit 7 to this report.
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1. The ads are coded.

2. A sample (or the population) of the ads is
coded for a second time by an independent coder,
using exactly the same procedures as the initial
coding. The sample is typically randomly selected,
although stratified sampling is sometimes used (e.g.,
to assure the inclusion of infrequently occurring types
of cases). It is necessary that all procedures on the
subsequent coding be identical to those of the initial
coding, therefore precluding, for example, the use of
“expert” or highly experienced coders for the
subsequent coding.

3. A variable-by-variable assessment of the
two codings is then conducted. An inter-coder
reliability coefficient is calculated for each variable
that indicates the degree of consensus between the
codings. Thus, coding cases should not be said to be
reliable; reliability is an attribute attaching to
individual variables. [17(1 PCS/ER 00017)]

Using these procedures, one can assess the degree to which
subjective phenomena have been coded reliably.

Social scientists care about more than reliability; they
also care dearly about validity. One’s bathroom scale can
produce reliable results day after day, but if the scale is not
properly calibrated, the results are not valid in the sense that
the weight the scale reports is not an accurate representation
of one’s true weight (in this instance, many of us prefer
results that are not valid). It is possible, for instance, that
coders could reliably but invalidly code an attribute of the
ads. For instance, assume that the coders are asked to judge
whether the “purpose” of an ad is to “generate
support/opposition for candidate” [sic - from the 1998 coding
form]. Assume further that this is a highly subjective
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judgment.]6 Consequently, coders must seek easily
discernable ‘“cues” in the advertisements as a means of
making the required judgment. Since the presence of a
political figure who seems to be a candidate is a readily
accessible cue, the coders then develop an implicit decision
rule that says: “when a political figure is depicted in the ad,
the ad involves electioneering.” Using this rule, the variable
might be reliably coded. But this does not mean that the data
are valid, since political figures appearing in ads could well
be doing something other than electioneering. Reliability is
the sine qua non of useful analysis of subjective data, but
reliability must also be considered in the context of validity.
Without validity, the meaning of the [18(1 PCS/ER 00018)]
variables is conflated and confused. Thus, it is crucial to
consider both the reliability and validity of the data produced
by Professor Goldstein.

Unfortunately, the 1998 study apparently involved no
assessment whatsoever of intercoder reliability. Thus, unlike
academic research based on subjective coding, no empirical
evidence exists to indicate that the coders’ subjective
assessments of these ads were accurate. This is a very
serious flaw in the methodology of the study, especially since

16 There is apparently no dispute among any of those

involved in producing the Buying Time reports that the
coding of these attributes of the ads is highly subjective -
e.g., (as [ have previously cited), see Krasno, Jonathan,
and Kenneth Goldstein. 2002. The Facts about Television
Advertising and the McCain-Feingold Bill.” PS: Political
Science and Politics 35 (#2, June): 207-212, at page 207
and at page 209 (see Exhibit 5). See also the Holman
Deposition, pages 68, 72-73 (referenced excerpts from the
Holman Deposition are attached as Exhibit 8), and the
McLoughlin Deposition, page 38 (referenced excerpts
from the McLoughlin Deposition are attached as Exhibit
9).
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the crucial variables under consideration require highly
subjective judgments. Furthermore, as I demonstrate below,
the consequences of error can be enormous in the sense that
any coder errors are reproduced in the data base for every
single airing of the advertisement.

The problems of wunreliability and invalidity are
exacerbated when non-expert data collectors are employed to
code the data, as in this study, which employed
undergraduate students at Arizona State University. At
present, few details about the ways these students were
recruited and trained have been reported, and we therefore do
not know whether the students were competent to make the
subjective judgments required by the coding process. (As
noted, we do know that the students were not subject to any
formal training process.) With student coders, however, it is
highly probable that implicit coding rules evolved to aid the
coders in making these subjective assessments of the
advertisements.

Moreover, coding these advertisements is often simply
difficult, irrespective of one’s training and experience. For
instance, the attributes of an individual airing are specific as
to time. Consider a hypothetical ad depicting Senator Ted
Kennedy. That ad, if shown in Boston in a year in which
Senator Kennedy is a candidate for re-election, would be
characterized as depicting a candidate for office. If shown
two years later (when Kennedy is not a candidate for re-
election), [19(1 PCS/ER 00019)] the identical ad should not
be scored as depicting a candidate for office."”  One must
bring considerable knowledge to bear in making the various
assessments of these ads. Thus, the lack of information

17 Buying Time 1998 provides no information concerning

how information about who was and who was not a
candidate in any given airing of an ad was made available
to the student coders.
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about the reliability and validity of the coding is a very
serious shortcoming of the 1998 study. In the absence of
evidence that the coding of the ads is reliable and valid, one
must approach these data with great caution.

Analysis of the 1998 Data

For the purposes of this report, I have relied on what
purports to be the “final” version of the 1998 data set.'® This
file was provided to me as an SPSS' file named: ‘Final.

1998_Cmag.sav’.20 I understand that this file was produced
by Professor Goldstein for the purposes of this litigation.
Upon reviewing this data set, I discovered that the original
raw data files - the files produced by CMAG for the airings
and the data file Professor Goldstein produced from coding
the ads themselves - had already been integrated (matched
and merged), and the data had been documented (with labels,
to the limited extent to which the file is [20(1 PCS/ER
00020)] documented) in a single file. Though this process of
merging data is fraught with difficulty and potential for error,
I have not been given any material that would allow me to

18 I'put the word final in quotations marks because, as I
understand the practices of Professor Goldstein, the data
base is continuously subject to change and revision (as I
have noted earlier).

19 SPSS is statistical software that is widely used to analyze
data of this sort.

20

Frankly, the statistical analysis reported in Buying Time
1998 is not at all transparent. In my analysis in this report,
I have tried to provide sufficient details so that other
analysts can reproduce my results. For the not-too-
statistically inclined, the detail may seem excessive, even
if it is recognized as necessary. For that, I apologize in
advance.
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judge the accuracy of the data merging. Indeed, one sees
telltale signs in the data set that this match/merge process
was not executed flawlessly (e.g., the assignment of the same
identification number to ads with vastly different titles).

The total data set has 307,208 airings. The distribution
of sponsors of these ads is as follows:

Number of

Airings
missing, unknown/not coded”! 4,745
Candidate 235,613
Party - 44,924
Group 21,926
Total 307,208

Since my report addresses only group-sponsored issue
advertisements, I confine all of my analysis to the 21,926
airings coded in the data set as ads having been sponsored by
groups.

Analysis of these data can be conducted using different
“units of analysis.” For instance, one approach would be to
focus on the ads themselves. In the 1998 data base, there are
over 100 [21(1 PCS/ER 00021)] discrete ads.”> Such an

21 . . ..
When no code is provided for an airing, the computer

program inserts a “missing value” code. In SPSS, this
code is printed in the output as a period (i.e., “.”’) and is

. referred to as a system-missing code (assigned by SPSS as
missing because the program had no other way to interpret
the input data). In this data set, missing data (of this and
other types) are extremely poorly documented, leaving one
with little ability to discern the exact cause of missing
codes.

22 There are errors in the data base in how the ads are

identified. There are two possible unique identifiers for
each ad: the variables IDNUMBER and CUSTITLE. As
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approach is generally misleading because different ads are
aired at vastly different rates. For example, ad number 12
(AFL/HMO Said No) was aired 2,808 times, according to the
data base, while ad number 3026 (SIERRA/World is) was
aired only a single time. To treat these two ads as equivalent
makes little sense if one is interested in potential influence on
the electorate.

The second “unit of analysis,” the one preferred by‘me

and generally by the authors of Buying Time 1998, is the
“airing.”23 This is the individual showing, which is of course

23

it turns out, however, neither is unique. In most instances,
the errors seem to be harmless, resulting from data entry
mistakes. For example, I assume that the following two
descriptions refer to the same ad: AFJS/Stabeno

and AFJS/Stabenow Tu. Four discrete
identification numbers suffer from this sort of malady.

However, ads with the id number 3431 seem to have a
more serious mistake. The two titles that appear with this
id number are:

NRA/Sorvino your and NV/CFCD/Not
Abov. It is difficult to reconcile how these two ad titles
could both be given the ad identification number of 3431.

I recognize that an ad may be coded differently when it is
broadcast in different media markets. The process by
which the identification numbers are assigned to the ads
and airings is nowhere discussed in Buying Time 1998. A
proper unique identifier would be one that is a
combination of the ad identification number and the
specific context within which it was aired. Such an
identifier does not exist in the data base.

One might quite reasonably use other units for conducting
useful analysis of this data base, as, for instance, in
measuring ads in terms of the number of minutes they
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specific as to time and place. For instance, precisely the
same ad may be aired in more than one media market and at
more than a single point in time.

To reiterate, in the 1998 “final” data set, there are 21,926
airings sponsored by groups. However, for purposes of this

analysis I will focus on the 20,432 group-sponsored airings
in the data base coded as issue ads. [22(1 PCS/ER 00022)]

I consider the airings to be the appropriate unit of
analysis for a study of this sort, and in fact Buying Time 1998
relies on this unit for most of its analysis. However, it is
important to note at the outset that a single discrepancy in
coding an ad can have considerable consequences for the
analysis of the airings data base. Let me give an example.

In the 1998 data base, Question 6, assessing the
“purpose” of the ad, reveals that a majority of the airings had
as their “purpose” providing information or urging action.
The variable is distributed as follows:

Percentage of

Cases
Missing, not coded 33
Provide information or urge action 58.4
Generate support/opposition for a candidate 37.2
Unclear 1.0
Not coded 0.1
Total 100.0
N 20,432

Let us assume for a moment that the coding of a single ad
was erroneous; in particular, assume that ad #11 was coded
as “promoting issues” (provide information or urge action)
rather than “promoting a candidate” (generate

were aired.
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support/opposition for a candidate).24 If the coding of only
this single ad changed, then the distribution of the “purpose”
variable becomes: [23(1 PCS/ER 00023)]

Percentage of

Cases
Missing, not coded 33
Provide information or urge action 64.6
Generate support/opposition for a candidate 31.0
Unclear 1.0
Not coded 0.1
Total 100.0
N 20,432

By changing the coding of only a single ad, the percentage of
airings promoting issues rises from 58.4% to 64.6%, or a
change of over 6 percentage points. This example illustrates
just how volatile this data base is, and how very small errors
in coding can be amplified substantially (with significant
implications for substantive conclusions). Obviously, the
consequence of an error in coding the attributes of an
individual advertisement varies according to the frequency
with which that ad was aired. I provide this example merely
to illustrate that for some ads, a single small error can have
quite large consequences for the statistical results. This
means the statistical findings of the study are not robust; they
are instead highly sensitive to error.

General Comments on the Accuracy of the 1998 Data

The 1998 data provided by the Brennan Center/Professor
Goldstein are riddled with internal inconsistencies and

24 I do not here make the allegation that the coding of this ad

was in error. I am merely using this example to illustrate
the consequences for the analysis of the coders making a
single mistake in coding one of the attributes of an
advertisement.
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errors.”>  One important consequence flowing from this
problem is [24(1 PCS/ER 00024)] that virtually none of the
results in the 1998 report could be reproduced with any of the
data sets made available to me.?® This seriously undermines
my confidence in the substantive conclusions drawn in the
report.

The discrepancies are numerous. A few examples can
illustrate the inconsistencies in the data set.

Number of media markets represented:

Buying Time 1998 (p. 78): 75
“Final” data set: 76
Number airings analyzed in the report:
Buying Time 1998 (p. 32): 302,86
0
“Final” data set: 307,20
8
Number of group-sponsored airings:
Buying Time 1998 (p. 32): 22,151
“Final” data set: 21,926

[25(1 PCS/ER 00025)]
Many additional inconsistencies could be noted; because they
are not documented in Buying Time 1998 or any other

25 The report also seems to have engaged in the practice of

rounding all percentages less than 1.0 up to 1. Thus,
according to my calculations, the 1% reported in the first
portion of Figure 1.3 on page 15 is actually 0.2%. This
rounding convention is not part of accepted social science
practice.
26 Even more confusion is added if one tries to use the data
available on the Buying Time web site to reproduce the
results. See http://www.buyingtime.org/
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material I have reviewed, one wonders how these
. . 27
discrepancies arose.

Many variables in the data set are not properly
documented; indeed, many variables have no documentation
whatsoever.  For instance, one of the most important
variables in the data is that which describes the ad type. Two
variables seem to represent this information: WHAT and
WHAT4. The former is entirely undocumented while the
latter’s variable label in the SPSS data set read “four category
ad type” and the values of the codes are listed as “1 cand
camp” “2 coord exp” “3 ind exp” “4 issue ad”. Thus, the
implication seems to be that WHAT4 is the preferred
depository of this information. However, when one tries to
reproduce the figures in Figure 1.3 (for example) on page 15
of Buying Time 1998, the figures are more consonant with
WHAT than with WHAT4, which, to say the least, is
puzzling and confusing.

What is the difference in the coding of the two
variables? Two differences occur. First, some of the airings
coded as missing by WHAT4 in fact have valid values on
WHAT. Second, a portion of the airings coded at 3 on
WHAT are coded as “3 ind exp” on WHAT4, while another
portion is coded as “4 issue ad.” The distribution of the two
variables is as follows. [26(1 PCS/ER 00026)]

27 I'should perhaps note that the technical difficulty of

merging data sets drawn from different sources and
collected under different circumstances is substantial, and
likely requires someone with considerable experience with
statistical and data management software.
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Frequencies on Frequencies on
WHAT? WHAT4
missing 97 195
cand camp 342 342
ind exp 1,055 1,281
issue ad 20,432 20,108
Total 21,926 21,926

Thus, there is a great deal of confusion here. The most
important implication is simple: The data provided cannot be
used to replicate the findings of Buying Time 1998.

For purposes of my own analysis, I will focus on group
sponsored ads that are coded as issue ads on the variable
WHAT. There are 20,432 such airings sponsored by groups.
These 20,432 airings represent approximately 117 individual
advertisements. Exhibit 10 to this report lists the titles of
these ads and includes each storyboard made available to me.

The Characteristics of Group Sponsored Issue Ads Aired
Within 60 Days of the Election, 1998

Of considerable importance in analyzing the Buying
Time 1998 data are group-sponsored ads having the
following characteristics: [27(1 PCS/ER 00027)]

1. Aired within 60 days of the election

28 The categories are not labeled on this variable so I have

had to make some assumptions about the meaning of the
individual codes. For instance, when I see that 20,108
airings appear in the data base in an unlabelled category, I
make the assumption from the size of the group in
comparison to the frequencies on the labeled variable that
the meaning of this category is “issue ads.” This is course
an inference that may or may not be correct, but I have
found no other source of documentation that would allow
me to make more certain judgments about the meaning of
the variables in the data set.
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2. Do not contain “magic words”
3. Mention or picture one or more candidates

The final version of the 1998 data set provided by Professor
Goldstein reflects a total of 6,640 group-sponsored airings

have these characteristics.”’ Of the 6,640 airings with these
attributes,

57.7% were coded as promoting candidates
42.3% were coded as promoting issues

In this “final” version of the data base, these 42.3% airings
stem from a single ad —

12. AFL/HMO Said No

The 57.7% airings stem from 26 ads. The most common
such ad is

11. AFL/CIOStrengthe

The full listing of the ads coded as “promoting candidates”
follows:

ID Title Number of

Airings
2 AAHP/Look Out Fo 77
7 AFJS/Stabeno 129
9 AFL/Chavez His L : 11
10 AFLCIO/Call ES 17
11 AFLCIO/Strengthe 1265
15 AFL/SS Trust Fun 575
16 AFLT/Stand Up Fo 142
[28(1 PCS/ER 00028)]
17 AFLT/OR People S 45
20 AFLT/Call WU 5
21 AFTL/KY Lucas 1

29

Note that these airings represent a tiny fraction of all
airings in 1998.
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22 AFTL/WI Tell Rya 213
137 AVO/Ashcroft Val 55
1043 MI/MICA Bonior L 108
1045 MICF/Fieger Stab , 167
1355 NJ/AFJS FPallone 72
1411 NPLA/Call Feingo 3
2406 W1/ LCWAF Neuman 71
2512 AFL/PBR Call Tod 10
2521 AFLT/Call WU Rev 39
2531 AFTL/KY Stop Wil 76
2532 AFTL/UT Cook Sig 35
2533 AFTL/Willams is 210
2637 IA/Bosewell Edu 129
2860 NM/DCCC Redman D 281
3024 SIERRA/NC Faircl 4
3431 NV/CFCD/Not Abov 92

The testimony in this case reflects that the authors of
Buying Time 1998 regard two ads as genuine issue ads aired
within 60 days of the 1998 election: ad #12 and ad #318. See
Seltz [29(1 PCS/ER 00029)] Deposition, pages 100-102
(Exhibit 4); Holman Deposition, pages 50-53 (Exhibit 8).
For reasons that are unclear to me, in this “final” version of
the 1998 data set, ad #318 is coded as an issue ad, aired
within 60 days of the election, but not as depicting a
candidate.*® On the basis of the depositions, I have accepted
the author’s judgment that the ad should be coded as
depicting a candidate and have therefore treated . it
accordingly. As a result, the distribution of the “purpose”
variable, based on 6,896 airings, then becomes:

30 Note that in some versions of the 1998 data base made

available to me by the Brennan Center this ad is in fact
coded as depicting candidates. I have no information
about how, why, and when the codes for this ad were
altered.
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55.6% were coded as promoting candidates
44.4% were coded as promoting issue

Of course, the source of the 44.4% of the airings is two ads:
#12 and #318.

It is important to take note of a highly significant
attribute of the coding sheets for the 1998 ads. As reported
on page 193 of Buying Time 1998, ads coded in Question 6 as
“provide information or urge action” should not have been
coded on any of the variables indicating whether candidates
were depicted or not. When coders scored an ad as
“providing information” on Question 6, the coding form
says: “(If so, skip to question # 19).” That is, every single ad
that was coded in 1998 as providing information or urging
action should have been coded as “not applicable” on
questions 7 through 18, since the coders were not asked to
make a judgment about these questions. Thus, if the coders
performed as instructed by the coding sheet, there would
never be in this data base an ad that is coded as both
providing information and depicting a candidate, since that
information is captured in Questions 7 and 8. Thus, if one is
interested in ads that provide information while depicting
candidates, this data set, by the design of the coding [30(1
PCS/ER 00030)] form, can say absolutely nothing about
these ads. To the extent that the data set includes information
about the depiction of candidates for these ads, such
information must stem from either (a) coders who ignored
the instructions on the coding form, or (b) changes made to
the data base after the students coded the data. It is unclear
why an investigator interested in ads that both provided
information and depicted candidates would design such a
coding form. More important, the confusion in the
instructions regarding Questions 7 through 18 may have
introduced a degree of bias into how the students coded
Question 6 by suggesting that any advertisement that
included the name of a candidate should be coded as having a
purpose of promoting or opposing a candidate.
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The data base includes 7,606 group-sponsored airings
coded as having a “purpose” of generating support or
opposition to a candidate. My analysis reveals that fully
97.7% of these airings were also coded as mentioning
candidates. The most important conclusion I draw from this
analysis is that mentioning a candidate and promoting a
candidate are virtually the same thing, as these data were
coded by the undergraduate students (and/or Professor
Goldstein). It seems highly likely to me that the student
coders coded these three questions (6, 7, and 8) virtually
simultaneously: A candidate (or what the coder thought was
a candidate) was observed in the ad, and then Question 6 was
coded as electioneering (in part because the coders knew that
the presence of a candidate was not coded if Question 6 was
coded as providing information), and then the student made
the determination of whether the candidate was “the favored
candidate” (Question 7) or the “favored candidate’s
opponent” (Question 8). Thus, the entire relationship -
empirical and logical - between Questions 6 and Questions 7,
and 8 renders the data set of little utility for answering
important questions about these ads and airings. [31(1
PCS/ER 00031)]

The Focus of the Ads

As I have noted, Buying Time 1998 places considerable
emphasis on ads with three characteristics: those aired within
60 days of the election, which mention one candidate or the
other, and which do not use so-called magic words.>!  As
noted, this group represents 6,896 airings.

The authors of Buying Time 1998 apparently believe it
appropriate to consider prohibiting or regulating ads
depicting candidates aired within 60 days of the election if in

3 Of course, were the ads to use so-called magic words, they

would be characterized as express advocacy under Buckley
v. Valeo, 424 U.S. 1 (1976).
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fact the content of these ads is nothing more than what they
characterize as electioneering (the promotion of candidates,
not issues). As I have noted, according to the coding in Q6,
the bulk of these ads (55.6%) was judged to be promoting
candidates. I will refer to these ads as possible “candidate
promoting issue ads,” by which I mean that they appear to be
issue ads (sponsored by groups, not using “magic words”),
but that they were coded by the undergraduate students as
promoting candidates rather than promoting issues. It is
instructive to consider these ads in greater detail.

The undergraduate students were also asked to code
Question 22. It is useful to reproduce the exact content of
Question 22 (from page 194 of the Report):

22. In your judgement, is the primary focus of
this ad on the personal characteristics of either
candidate or on policy matters?

1. Personal characteristics

2. Policy matters

3. Both [32(1 PCS/ER 00032)]
4. Neither

This variable is also given special attention in the Report on
page 196 (see the variable “Focus”). One might predict that
these possible “candidate promoting issue ads” ads would not
be coded as primarily addressing policy matters; instead, they
should be overwhelmingly coded as “personal
characteristics” or “neither” personal characteristics nor
policy.

In fact, that expectation is not supported by the data;
instead, exactly the contrary conclusion is revealed by the
data analysis. The coding on Question 22 for the 6,896
airings aired within 60 days of the election, the results are:

Question 22 Code Percentage
missing 0.1
Personal characteristics 1.2
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Policy matters 98.1
Both 0.7
Neither 0.0
Total 100.0
N 6,896

Thus, virtually all of the ads aired within 60 days of the
election and depicting a candidate were coded as having a
“primary focus” on policy matters. Thus, virtually of these
ads have clear and obvious policy content. This is a very
important conclusion that bears considerable emphasis:

More than 98% of the group-sponsored ads
broadcast within 60 days of the 1998 [33(1
PCS/ER 00033)] election and depicting one
candidate or the other were coded by the
coders (or Professor Goldstein) as having
policy matters as their “primary focus. ”

How should this result be understood within the context
of the coding of Question 6? It is obvious that many ads were
coded in Question 6 as promoting candidates but also as
being “primarily” focused on policy matters in Question 22.
Is it reasonable that coders would have coded the ads on
these variables in this fashion?

. I believe so, since Questions 6 and 22 differ in several
obvious and extremely important respects. Question 6
requires that the undergraduate coder make a rigid distinction
between two “purposes” of the ad. The specific question
answered by the student is (from page 193, emphasis in the
original):
6. In your opinion, is the purpose of this ad to
provide information about or urge action on a bill or
issue, or is it to generate support or opposition for a
particular candidate?

1. Provide information or urge action (If so, skip to
Question #19)
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2. Generate support/opposition for candidate
3. Unsure/unclear

Note that in Question 6, the coders are not given the option
of responding that the ad both provides information or urges
action and generates support or opposition for a particular
candidate. In the event of mixed content, the undergraduate
coders were forced to make a [34(1 PCS/ER 00034)]

2, 66

dichotomous judgment about the ad’s “purpose.” 2 Question
6 does not ask the coder to discern the “primary” purpose of
the ad. Indeed, the question provides no guidance
whatsoever as to how to code mixed-content ads.

In contrast, the construction and coding of Question 22
is an improvement over Question 6 in a number of respects.
First, the question allows the coders options of “3. Both” and
“4. Neither”. Thus, the problem of forcing a choice between
different parts of the manifest content of the ad is resolved by
allowing a coding of “mixed” content. One wonders why
such a strategy was not used on Question 6, especially given
its use by Professor Goldstein in Question 22. Second, the
question provides at least some guidance for how to make the
judgment required, telling the coder to consider the “primary
focus” of the ad. This is still a difficult coding decision for
the student coders — and there is no evidence that coders
were trained or given formal coding rules for how to resolve
ambiguity and ambivalence — but Question 22 is structured
in such a way as to provide more reliable information than
Question 6.

It is also revealing to note some of the characteristics of
the ads coded as “candidate-promoting issue ads.”

32 As I have discussed earlier, it is impossible for the coders

to have known anything about the ad-maker’s “purpose”
or intention in broadcasting the ad, since such information

was entirely unavailable to the coders.
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According to the coders, the 6,896 airings in 1998 have the
following characteristics:

95.6% of the airings urged the viewer to take
some action

74.3% of these were coded as providing a toll-
free telephone number in the ad

Another 18.4% of the airings provided a toll
number

4.4% were coded as missing data [35(1
PCS/ER 00035)]

And only 2.9% were coded as providing no
telephone number

45.7% were coded as addressing health care
issues

30.1% were said to address the issue of taxes,
and

27.8% addressed the Social Security issue.
And, of course, as already mentioned

98.1% were coded as having policy matters as
their primary focus.

Thus, these ads certainly have quite a number of
characteristics of what the authors of Buying Time 1998 refer
to as “genuine issue ads.”

Thus, several conclusions emerge from analysis of these
data:

1) The coding in Question 6 is deeply flawed.

2) When Question 6 and Question 22 clash (i.e., the
coded attributes differ), the coding of Question 22 should be
considered more valid and reliable.

3) According to the coding, the vast and overwhelming
majority of ads said to be examples of illegitimate
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electioneering (by virtue of promoting candidates) in fact
were judged by their own coders to have “policy matters” as

their “primary focus.”>

The 7% Figure in Buying Time 1998 — Deconstructing
Figure 4.22 and Page 109

For the purposes of my analysis, perhaps the most
relevant section of Buying Time 1998 [36(1 PCS/ER 00036)]
is Figure 4.22 (page 110) and the text purporting to interpret

this figure (page 109).34 It is crucial to understand the
analysis that underlies this text (and the depositions have
spent a great deal of time on this text and figure). With only
a single paragraph of Buying Time 1998 devoted to this
crucial issue (the second paragraph on page 109), one can
surmise that the Report left a great deal unsaid.

The conclusion drawn on page 109 is as follows:

The results show that while 41 percent of
issue ads that provide information or urge
action appeared within 60 days of the fall
election, just 7 percent of those ads

3 It is perhaps obvious but nonetheless important to note that

in many if not most instances, the person who is a
candidate for public office is also an office-holder. Thus,
whatever else they might be, many of these ads are direct
efforts to influence the actions of sitting elected
representatives.

34 Note that Figure 4.21, page 108, has a fairly obvious error

in it. The figure for 30 second ads in September is
reported as 97%. In fact, the figure seems to be 87%.
This can be readily seen because the point on the line
depicted at 97% is in fact lower (has a smaller score on
vertical axis) than the adjacent point of 91% (for the first
half of October).
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(consisting of just two spots) appeared within
60 days and referred to a candidate.

In his deposition, Mr. Seltz affirmed that, even now, he
stands behind this conclusion as accurate (page 77).

Focusing on the 20,432 group-sponsored airings in the
1998 data base, I find that 38.5% of the airings promoting
issues were aired within 60 days of the election. Thus, a
significant majority of the airings (61.3%) were aired earlier

than two months before the election.36

The authors of Buying Time 1998 also claim that: [37(1
PCS/ER 00037)]

....just 7 percent of those ads (consisting of
just two spots) appeared within 60 days and
referred to a candidate.

The “those ads” phrase clearly refers to “issue ads” — the
11,939 airings in the data base. The question as the authors
have framed it then becomes: Of the 11,939 airings, what
percentage have both the characteristics of having been aired
within 60 days of the election and referring to a candidate?

According to the version of the data base designated as
the “final” version, the answer to this question is 25.7%
(3,064 airings divided by 11,939 airings = 25.7%). Because
this figure is so widely contested — and because so many
different percentages have been proposed as being correct —

33 Note that in the terminology that has emerged, and in the
terminology of this report, the “7 percent of those ads”
phrase in the quoted text should be understood as 7
percent of those airings” and the “consisting of just two
spots” actually means “consisting of just two ads.”

36

These percentages do not total to 100% because the data
base includes 16 airings (0.1%) for which the date of the
airing is unknown.
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it is useful to examine the data with great care. The
following table does so:

Group-Sponsored Airings Having as Their “Purpose”
Providing Information or Urging Action (N = 11,939)

Date of Airing
Was a candidate More than 60 60 days or
mentioned or days before  closer to the
pictured in the ad?  the election election Missing
Yes 0.0% (0) 25.7% 0.0% (0)
(3,064)
No 61.3% 12.9% 0.1%
(7,324) (1,535) (16)
Column total —
Number of
airings 7,324 4,599 16

Note: Total number of airings = 11,939. Cell entries are
percentages of the total (11,939) and the number of airings in
the cell. Thus, the 3,064 airings aired within 60 days of the
election and depicting a candidate represent 25.7% of the
11,939 group-sponsored issue airings in the data base.

[38(1 PCS/ER 00038)]

This table is based on a denominator of 11,939, which
represents all issue ads aired in 1998. All percentages in the
table reflect that denominator (the numbers shown in
parentheses are the actual numbers of airings). Thus, the first
cell in the table indicates that 0% of the 11,939 issue airings
(which is 0 actual airings) were shown more than 60 days
prior to the election and depicted a candidate. The next
figure in the table, 25.7%, indicates that of the 11,939 issue
airings in the data (the total 1998 issue airings), 25.7% (or
3,064 actual airings) mentioned a candidate and were shown
within 60 days of the election. Thus, according to this data
base, were one to assume that all ads shown within 60 days
of the election and depicting a candidate were electioneering
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ads, one would be wrong 25.7% of the time. Or to put this in
terms of actual airings, one would make 3,064 mistakes by
assuming these airings to be electioneering ads.

Of course, using a denominator of all issue ads broadcast
in 1998 for these calculations is arbitrary and makes little
sense. Why use January 1, 1998, as the starting date for the
total pool of issue ads (i.e., the denominator)? Why not
include ads from December 1997, or even the entire election
cycle beginning in November 1996? Why not limit the
denominator to ads shown in the last half of 1998? The
authors of Buying Time 1998 selected a denominator for their
calculations that has no theoretical meaning. Consequently,
their choice is arbitrary. Unfortunately, their conclusions
depend heavily on this choice.

What choice for a denominator would not be arbitrary?
The pool of cases one might want to examine would be those
aired within 60 days of the election. Suppose the question is:

I will assume that all ads aired within 60 days
of an election and which depict a candidate for
public office have a particular characteristic
(i.e., they are engaged [39(1 PCS/ER 00039)]
in electioneering). What percentage of the
time would this assumption result in an error
in the sense that the assumed characteristic is
not the same as the actual characteristic?

This question demands that one use a denominator of all
airings shown within 60 days of an election and which depict
a candidate. This is not an arbitrary choice of denominators.
Instead, this is the only reasonable denominator that answers

this question.37

37 As an analogy, when we ask: What percentage of jury

trials falsely convict the innocent, we use as a denominator
those defendants who are at risk (those who go to trial) and
do not include those defendants who have their charges
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The denominator chosen by the authors of Buying Time
1998 relates to an entirely different, and virtually
meaningless question: What percentage of the total ads run
throughout the year that mentioned a candidate by name and
were coded as providing information or urging action
appeared within 60 days of the election, rather than earlier
than 60 days before the election? Since, as noted above, the
coders coded virtually all of the advertisements that
mentioned a candidate by name as promoting a candidate, the
percentage of such ads must be very small. However, this
tells us nothing about the error rate over the course of the
entire year or even in the 60 day period.

Using the 1998 data, I have run the analysis necessary to
answer the more meaningful question. There are 6,896
airings in the denominator. To repeat, these are airings that
were shown within 60 days of the election and which
depicted a candidate (and, of course, which did not use so-
called magic words). Of these airings 44.4% were coded as
intended to promote issues. Thus, to answer the question
posed above, the assumption that these airings are
electioneering ads [40(1 PCS/ER 00040)] would be wrong
(empirically disproved) for 44.4% of the airings (3064 actual
airings).

There is quite some difference between a figure of 7%,

reported in Buying Time 1998, and my calculations of 44.4%.
How could there be such a large discrepancy?

The discrepancy is due in part to the use of different
denominators (although using a conceptually equivalent
denominator — all issue ads shown in 1998 — my estimate
is 25.7%, not 7%). But the discrepancy is also very much a
function of the after-the-fact recoding of airings by Professor
Goldstein. As it turns out, the student coders may not have

dismissed prior to trial (because they are not at risk at a
trial).
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done a valid job of coding the questions about whether
candidates were depicted because they did not have the
information about where the ad was broadcast. Thus,
Questions 6, 7, and 8 could not be reliably and validly
answered by the coders.

Through various unpublished and undocumented
machinations, it appears that only a portion of the airings of
ad #12 and #318 were eventually counted as “genuine issue
ads” by the authors of the 1998 report. These are airings
depicting a political figure that aired in areas in which that
political figure was not a candidate for office. There is some
confusion about the exact locations in which such ads were
broadcast (e.g., it seems that Pittsburgh was often referred to
as Philadelphia).38 But for the correct figure to be 7%, as
claimed by Buying Time 1998, the numerator must be
approximately 836 airings. That is,

836/11,939 = 7% [41(1 PCS/ER 00041)]

Without conceding the numerator (because the codings
of airings have changed so frequently and are not necessarily
represented in the “final” version of the data set), it is
important to understand exactly what this fraction depicts.
The numerator is limited to ads appearing within 60 days of
the election. The denominator refers to all airings of issue
ads shown in 1998. As I noted above, however, a

38 I believe this confusion stems mainly from the fact that

neither Professor Goldstein nor the authors of Buying Time
1998 nor CMAG has storyboards for each unique ad.
Since the CMAG software cannot distinguish between ads
that are generally the same but that substitute the name of
different political figures in different airings (so-called
cookie cutter ads), CMAG treats the airings as identical
and does not capture a storyboard for each unique ad.
Consequently, it cannot be known with certainty whether a
particular ad mentions a candidate or not.
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considerable proportion of these ads represented in the
denominator were broadcast well before the election season
even began. I can see no justification for making the
denominator equal to all issue ads aired in 1998.

Returning to the data base, let us reconsider the Report’s
finding using issue ads aired within 60 days of the election.
There are 3,064 issue airings shown within 60 days of the
election and depicting candidates. If we assume that just 836
of these are valid (and this assumption should not be
accepted as an accurate depiction of reality), then the
percentage becomes:

836/3,064 = 27.3%

It is important not to accept the numerator of this quantity as
836 since it represents so many data manipulations after the
fact (i.e., after the student coding). But if we assume that the
authors of Buying Time 1998 have reduced this figure to its
smallest possible quantity, then the proper conclusion from
their calculations, as measured against this data base, is that
at least 27 percent of the ads would be improperly restricted
by a rule banning or regulating ads depicting candidates
within 60 days of the election. From my calculations above,
this figure may range to as high as approximately 45% of the
airings in 1998.

From page 109 and the accompanying data in Buying
Time 1998, as well as from the data base itself, one can
surmise that the report considers about 5,064 issue airings as
having been [42(1 PCS/ER 00042)] shown within 60 days of

the election.39 With this denominator one can deduce the

3 This estimate is the quantity: 408 « 12,411. The 12,411 is

number of issue ads in the data base (irrespective of how
the ad type is coded). The .408 is my calculation from the
data base of the percentage of such ads that were aired
within 60 days of the 1998 election. Note that the figure
.408 is entirely compatible with the claim on page 109 of



1089

percentage of ads aired within 60 days of the election,
depicting candidates, without using “magic words,” but
which had as their “purpose” providing information or urging
action. If we accept the Buying Time numerator of 836 (and
I repeat that I do not accept that figure), then according to the
Brennan Center calculations, this percentage would be

836/5,064 = 16.5%

Thus, even accepting the flawed numerator and using the
Brennan Center’s own figures for calculating the proper
denominator (airings within 60 days), 16.5% of the group ads
were “genuine issue ads” (as defined by the Brennan Center)
that would be, in the words of the Brennan Center authors,
“unfairly caught by” application of the three criteria that I
understand were adopted by the Bipartisan Campaign

Reform Act (BCRA).*

The primary reason why I do not accept the numerator in
this quantity is that it represents the post-coding
manipulations of the variables by Professor Goldstein. If we
return to the eight ads that the students determined were
intended to provide information before they were overruled
by Professor Goldstein (see my discussion of these ads
above), and undo Professor Goldstein’s changes by reverting
back to the original coding of the students as revealed in the
actual coding sheets, we find that these eight ads were aired a
total of 2,405 times in the last 60 days of the [43(1 PCS/ER
00043)] 1998 election. According to the data, none of these
ads used “magic words” and all mentioned candidates.

Buying Time 1998 that “41 percent of issue ads that
provide information or urge action appeared within 60
days of the fall election.”
40 See Holman Deposition, page 89, line 15, through page 91,
line 17.
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Therefore, they are appropriate to add to the numerator of the
above quantity, as in:

(836 +2,405) / 5,064 = 64.0%

Thus, by this calculation, nearly two-thirds of the group ads
that aired within 60 days of 1998 election were coded by the
students as “genuine issue ads”; all of these (again in the
words of the Brennan Center authors) would be “unfairly
caught” by application of the criteria now set forth in BCRA.

CONCLUSIONS — BUYING TIME 1998

1. Careful examination of the Brennan Center/Professor
Goldstein 1998 data provides little confidence that the data
were collected and assembled accurately and reliably. For
instance, the data provided for this analysis cannot reproduce
the findings reported in the 1998 Report, and several obvious
errors exist in the data base.

2. The methodology of coding the advertisement is
deeply flawed.

3. The practice of engaging in idiosyncratic,
standardless, and highly subjective post-hoc alteration of the
data base by partisans severely undermines the credibility of
the data set and the conclusions drawn therefrom.

4. The 1998 data provided by the Brennan
Center/Professor Goldstein not only do not support the
conclusions announced in the Report, but they in fact lead to
exactly the opposite conclusion: The vast majority of ads
broadcast within 60 days of the 1998 election, which
depicted one candidate or the other, had as their primary
focus issue advocacy. [44(1 PCS/ER 00044)]

Buying Time 2000
Summary of Conclusions about Buying Time 2000

e The data collected for Buying Time 2000 are
based on an improved methodology in which
the authors clearly attempted to correct the
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considerable deficiencies of Buying Time
1998. For example, it appears that, in
contrast to the 1998 study, at least some
systematic effort was made to assess the
reliability of the 2000 data. Many
methodological flaws were not corrected,
however, rendering the 2000 data base
susceptible to many if not most of the same
criticisms that have been applied to the 1998
data base.

No evidence is adduced in the 2000 project
that

— the coding of the key variables is any less
subjective than in the earlier study

— the process of post-hoc data alteration has
been abandoned or constrained

— the biases so pervasive in Buying Time
1998 have been made subservient to
proper scientific procedures.

Consequently, it should not be surprising
that none of the multiple data bases provided
by the Brennan Center and Professor
Goldstein allow the figures and findings
reported in Buying Time 2000 to be
reproduced.

I adduce evidence that the Buying Time 2000
data base produces such wildly divergent
estimates of the number of airings with
certain characteristics [45(1 PCS/ER 00045)]
(such as issue ads that are aired within 60
days of the election and which depict a
candidate), that the data cannot be used to
provide useful conclusions about the
characteristics of such ads and airings.
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e As with the 1998 data, the most reliable
- finding that emerges from my analysis of the
2000 data is that most of the ads coded as
promoting candidates in fact had “policy
matters” as their “primary focus.”

General Caveats and Reservations about Buying Time
2000

Many of the problems I have already identified in
Buying Time 1998 also plague the 2000 edition of the data
base, so I will mention them only in passing:

e This is not a peer reviewed study and has not
been, and, in my professional judgment
based on being a peer reviewer for
publishers, journals, and research
foundations, could not be, published as an
academic report. Since Buying Time 2000
has not been through a process of peer
review, the study has not been subject to the
close scrutiny of objective reviewers and its
methodology has not been judged to be
acceptable by the social scientific
community.

e The authors appear to be proponents of a
particular policy point-of-view rather than
disinterested scientists.

e  One of the authors of this report
(McLoughlin) appears to have little if any
training in the methods of quantitative
analysis and the skill level of the other [46(1
PCS/ER 00046)] author (Holman), when it
comes to analyzing data bases of this sort, is

unclear.

4 There is the intimation in an e-mail on 09 Feb 2001 from



1093

e  The data base has numerous errors and
inconsistencies in it.

e The same ailments affecting the CMAG data
base in 1998 continue to affect it in 2000, as
for example the presence of missing data and
the inability to capture each unique ad in its
own storyboard.

e The analysis relies heavily on extremely
subjective coding by students (at the
University of Wisconsin), and the student
coders were not trained in how to assess the
ads.

e The data set is subject to continuous
alteration by Professor Goldstein, in
consultation with Brennan Center staff. No
documents have been produced that indicate
how Professor Goldstein has or should
exercise his enormous discretionary powers
to change or recode the data. On the basis of
the data sets I have been provided by
Professor Goldstein and the Brennan Center,
I believe it likely that the data set as it exists
today does not bear a strong relationship to
the data coded by the students.

In sum, I conclude that one should not place any confidence
in the data set or the conclusions drawn therefrom in Buying
Time 2000. [47(1 PCS/ER 00047)]}

Craig Holman to Ken Goldstein that Goldstein accused
Holman of not understanding the database. Holman’s e-
mail reply to Goldstein defends against the charges laid by
Goldstein. See 09 Feb 2001 e-mail from Craig Holman to
Ken Goldstein (KG 00012853). A copy of the e-mail is
attached as Exhibit 11 to this report.
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The Data Provided for This Study

For the purposes of this report, I analyzed the following
data set:

cmag_2O00_1abeled_data_may02_feb0l_w_compet.sav.42

This data set contains information on 970,428 airings. In
general, the 2000 data are cleaner (fewer undocumented
codes, internal consistencies, etc.) than the 1998 data,
although (as documented later in this report), numerous
errors still plague the data set.” Moreover, the processes by
which errors in the data were identified and corrected are

. 44 .
suspect and worrisome.  In the final analysis, one cannot

2 The Brennan Center/Professor Goldstein provided multiple

versions of the 2000 data base, including a file named:
Final CMAG data - merged.sav . Despite its name, that
file seems to be an earlier iteration of the 2000 data base.
The file I am analyzing for this report has a creation date
of 8/1/2002. I understand that it was produced by
Professor Goldstein in this litigation. I have not examined
the “new” 2000 data set included in Professor Goldstein’s
expert report of September 23, 2002, except to establish
that it differs from the data set previously produced.
s In an e-mail on 09 Feb 2001 from Craig Holman to Ken
Goldstein, Holman identifies a significant error in a
version of the data set transmitted from Goldstein to
Holman. The error has to do with the transformation of a
crucial variable. Holman asserts: “Q8New has been
offered as a correction to Q8, but it is really a correction to
Q 11, which is fine. However, the corrected version of
Q11 by Q8New provides radically different results from
the 1998 database.” See 09 Feb 2001 E-mail from Craig
Holman to Ken Goldstein (KG 00012853). This is one
example of the sloppiness of the data base. A copy of this
E-mail is attached as Exhibit 11 to this report.

“ A variety of data correction processes were apparently
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have much confidence in the validity and reliability of this
version of the data base.

Replicating the Findings of Buying Time 2000

The numerous changes in the data base mean that many
specific findings from Buying [48(1 PCS/ER 00048)] Time
2000 cannot be replicated. This stems in part from a basic
discrepancy in the number of airings considered to be group-
sponsored. According to my analysis, there are 133,956 such
airings. According to the table reported on page 72 of
Buying Time 2000, however, there are at least 142,421 group-
sponsored airings. I simply do not understand this
discrepancy. Without basic agreement on the number of ads
and airings, it is impossible to reproduce the findings of that
report. Indeed, given the additional issue of post hoc
alterations applied to the data base, it is unclear that the
authors of the study themselves could stand by any given
figure reported in Buying Time 2000.

Group Sponsored Ads in 2000

My focus in this report is on group-sponsored
advertisements. Two variables in the data set apparently
address the identity of the ad sponsor: SPONSORI and
SPONSOR. Inconsistent codings exist in the data base on
125,084 airings, with the variable SPONSOR reporting these
as “l1. Candidate Sponsored Airings Including Primary” but
SPONSORI coding them as “6. Unclear Primary Sponsor
Airings.” This discrepancy, however, does not seem to
implicate group-sponsored airings and therefore can be
ignored for present purposes.

used, but none is detailed in the report, and at least some
of the description of what happened raises serious
methodological questions (e.g., missing values were
determined by “extrapolating from other data” — Buying
Time 2000, 20).
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For the purposes of this analysis, I focus on the 133,956
airings that are represented in the data base as being

sponsored by interest groups in federal elections.” These
airings were identified by a code of “1” on a variable named
IGDUM. According to the ad identification [49(1 PCS/ER
00049)] variable (ADCODE), there are approximately 339
unique ads in this airings database. These ads are listed in

Exhibit 12 to this report.46
The Reliability of the Coding

Unlike the 1998 data collection, it appears that the 2000
project made some serious attempt to assess the reliability of
the data collected by the student coders. A great deal of
information is still not available (e.g., how were the students
recruited, to what degree had they been exposed to Professor
Goldstein’s courses and lectures), but Buying Time 2000 does
at least present some discussion of inter-coder reliability
(e.g., Buying Time 2000, 19).

The most detailed explanation I have seen of the
procedures undertaken to assess intercoder reliability is
presented not in Buying Time 2000 but in a 2002 report by

Krasno and Goldstein.*” Here we are told that a sample of

3 These airings are identified in the data base by a code of

“1. IG sponsored ads” on the variable IGDUM. Using the
variable FEDERAL, I exclude 132 airings coded as “non-
federal races.” The titles of these ads are:
MDCLT/Glendening Bell Overcharges, SC/NA Hodges
Broken Promises, WVBC/Governor Underwood. Note
that I included the 54,661 airings coded (implicitly) as
missing data on this variable (FEDERAL).

46 All of the available storyboards for the ads listed are also
included in Exhibit 12.
4 Krasno, Jonathan, and Kenneth Goldstein. 2002. The

Facts about Television Advertising and the McCain-
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250 ads was recoded, but no details are provided on how
these ads were sampled (e.g., random versus non-random
selection), who the coders were (e.g., expert versus novice),
and variable-by-variable reliability results for the full ad
coding data set are not presented. Before the inter-coder
reliability methods can be accepted as producing any useful
information, a great deal more information must be revealed.

In footnote 4 of this publication, Professors Krasno and
Goldstein discuss the reliability of the coding of the
“purpose” of the ad, asserting that the coders differed on the
“purpose” of the ad in only a single instance. Although the
report does not so indicate, the implication is that this [S0(1
PCS/ER 00050)] variable was reliably recoded in 249
instances and disagreement appeared over only 1 single ad.
The footnote also discusses the reliability of the question
assessing the “tone” of the ad. No other variables are
discussed. It appears from this footnote, however, that
Professors Krasno and Goldstein place considerable
confidence in the coding judgments of their student coders.

Another Data Set in Constant Flux

As I noted at the outset of this section, this data set, like
the 1998 data, is continuously being changed. Specifically, I
mean that the original codings assigned to the ads and airings
by the students are altered with some regularity by Professor
Goldstein.

Over the life of the data set, practices and policies in this
regard have varied. For example, in an e-mail from Craig
Holman (Brennan Center) to Ken Goldstein dated
03/10/2001, Dr. Holman makes the following assertion:

At our last conference call, the staff decided
that we are on more solid ground not

Feingold Bill.” PS: Political Science and Politics 35 (#2,
June): 207-212, in footnote 4, page 211. See Exhibit 5.
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substituting our own judgment of the ads for
the undergrad coder’s judgments, except in
the case of clearly factual errors, so I am
reconverting a couple of key variables back to
the original codes on q11. [the “purpose” of

the ad variable]48

Dr. Holman refers to ADCODE 1367 as an example of this
decision.

The data base also provides some information about the
alterations of the original data set. Consider the coding of
Question 11 (the so-called purpose of the ad). In the
8/01/2002 version of the data base, there is a variable named
Q11. This, I initially assumed, is the original [51(1 PCS/ER
00051)] coding of the students for the crucially important
indicator of the purpose of the ad. I assumed this in part
because the variable is in sequence in the data set with the
other variables derived from the original coding of the ads.
However, three additional variables exist, named OLDQ11,
Q11.1, and NEWQI11. The variable OLDQI11 has different
numerical codes for the categories, but is identical to Q11.1.

Similarly, Q11 and NEWQ11 are identical.*

8 See 03/10/2001 E-Mail from Craig Holman to Ken
Goldstein, Holman Deposition Exhibit #23. A copy of the
E-mail is attached as Exhibit 13 to this report.

49

There are actually a number of variables in the data set
characterizing the ad. Though differences may exist
outside the group-sponsored portion of the total data base,
in the 133,956 airings considered in this report, the
following variables are equivalent:

Q11 =NEWISSUE
Q11 =NEWELEC
Q11_1=OLDISSUE
Q11_1 =NEWISSUE
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My analysis suggests that the original coding of the ads

on this attribute is most likely to be found in Q11 _1 01
identify this variable because it contains the full range of
codes, including unsure and missing data codes. The
variable Q11_1 was apparently first transformed into the Q11
(which was then inserted in the sequential order that Q11 1
once occupied). One difference between the two variables is
that Q11 has no missing data. How the problem of no
information for the ads/airings was resolved is not apparent
from the data set.

The data base contains 338 ads.’! Of these, 276 are
coded consistently throughout the various versions of this
variable. That is 181 ads (and these are ads, not airings) were
coded as designed to generate support or opposition to
candidates and were not later altered by Professor [52(1
PCS/ER 00052)] Goldstein. Similarly, 95 ads were coded by
the students as advocating issue positions and these codes
were then apparently accepted by Professor Goldstein.

The codes for the remaining 62 ads appear from the data
base to have had their codes changed on the “purpose of the
ad.” These findings thus bring an entirely new perspective to
the 2000 Buying Time data base. It is certainly true that the
original ad data were coded by the student coders. But it is
apparent that a substantial number of these codes - 62 ads out

30 There is yet another representation of the ad’s purpose in

the data set in the variable ADCODE. The differences
between this variable and Q 11 are on four ads that are
coded as electioneering on Q 11 but as genuine issue ads
on ADTYPE. Being unable to discern why these changes
were made, I will use Q 11 as the indicator of the ad’s
“purpose” throughout this report.

31 Actually, there are 339 ads, but one ad is not consistently

coded on Q11 so I excluded it from this analysis.
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of a total of 338 — apparently were not the product of the
student coders but were instead based on the judgment of
Professor Goldstein (often with the consultation of the staff
of the Brennan Center). Unfortunately, very little
information has been reported regarding what limits, if any,
were placed on Professor Goldstein’s discretion in making
these changes, information which is highly important for
assessing the findings of the 2000 Report.

Let us return to the inter-coder reliability results reported
for this variable by Professors Krasno and Goldstein. It now
appears that changes in the codes for Question 11 were fairly
common. One wonders therefore whether the inter-coder
reliability results discussed in the report in PS reflect a
comparison between the subsequent codings for the
reliability test and (a) the original coding by the students or
(b) the Goldstein-adjusted version of the variable. These data
present a puzzle: Given that the student coding was deemed
after the inter-coder reliability test to be so reliable for
Question 11, why were so many changes subsequently made
by Professor Goldstein in the codings of these variables?
Were reliable student codings altered by Professor
Goldstein? If so, on what basis and with what justification?
Since it is difficult for me to imagine that one would conduct
an inter-coder reliability test on data that had subsequently
been altered by the investigator — such a test would
obviously not provide evidence of the reliability of the [53(1
PCS/ER 00053)] student coding — I can only imagine that
Professor Goldstein decided to alter the data base insofar as
Question 11 is concerned even after drawing the conclusion
that the coding of the ads on Question 11 was reliable.
Whatever specifically happened with these data, the
conclusion I am compelled to draw is that the data as
presented in  the data set cmag 2000_
labeled_data_may02 feb0l1 w_compet.sav are of highly
questionable reliability.
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Two important concerns arise from this examination of
the volatility in the coding of the ads.

1) What motives were involved in making the various
changes to the codes for these ads? Were the changes solely a
function of scientific concern for accuracy in the data, or
were they instead related to disappointment that the initial
findings did not support the expectations and preferences of

. . 52
the investigators?

2) What specific standards did Professor Goldstein
employ in judging the ads? Apparently, no documents exist
that formalize and make explicit his decision rules and
heuristics. Indeed, it is unclear to me that a specific formal
definition has ever been provided for an ad that has as its
purpose the generation of “support or opposition for a
candidate” or for an advertisement that “provides information
or urges action.” Further, how should an ad that undeniably
does both be coded? The investigators have asserted
numerous times that subjective [54(1 PCS/ER 00054)]
judgments are involved in coding Question 11. Presumably,
some specific decisional heuristics exist to guide these
judgments. Unfortunately, none has been produced, insofar
as I am aware.

52 One sees evidence throughout the e-mail exchanges of the

investigators of a clear preference that the data support a
particular conclusion. For instance, in an e-mail of 11 Jan
2001 from Dr. Holman to various NYU people, Dr.
Holman (referring to the 1998 data) asserts that “the
numbers crunched for Rick do not paint as great a picture
as previously thought.” After summarizing his view that
the number of issue ads in 1998 that would be deemed
“electioneering within a 60-day regulatory period” is more
likely 40% than the originally claimed 7%, Dr. Holman
asserts: “Hopefully, we will get more positive results from
the 2000 database.” A copy of this E-mail is attached as
Exhibit 14 to this report.
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Additional Considerations Regarding the Coding of
Question 11

One of the most important variables in the 2000 study is
Question 11. The student coders were asked to respond to
the following query (Buying Time 2000, 99):

11. In your opinion, is the purpose of the ad
to provide information about or urge action on
a bill or issue, or is it to generate support or
opposition for a particular candidate?

1.  Generate support or opposition for a
candidate

2. Provide information or urge action
3. Unsure/Unclear

Thus, the wording of the question in the 7998 and 2000
projects is identical.

Consequently, the coding of this variable contains all of
the frailties of the 7998 coding. Without repeating my
conclusions from my review of the 1998 data, I will simply
summarize my concerns about the data collected with this
question:

e The coders are asked to make a judgment
about the “purpose” of the ads from the
manifest content of the ad. Of course, no
data are available on the “purpose” of the
ads’ sponsors so the student coders are
obviously therefore not coding anything
about the intention of the ad sponsor. [55(1
PCS/ER 00055)]

In 1998, the words “particular candidate” were printed in
bold-face type; in Buying Time 2000 the words were
printed in ordinary type.



1103

e The question is highly subjective, and it is
not clear that any rules or guidelines were
provided to the coders to guide the exercise
of discretion. What constitutes “support” or
“opposition” is nowhere detailed for the
coders, requiring them to rely on their own
subjective values in the exercise of their
discretion in answering this question.

e The question is difficult to answer, requiring
a great deal of information, including
knowing whether someone depicted in the ad
is in fact a candidate in the geographical area
where the ad was aired.

e The question requires a forced choice of
either providing information/urging action or
generating support/opposition for a
particular candidate, thus failing to recognize
that many ads may have mixed content.

e In the event of mixed content ads, the
question provides no instructions for how to
weight the various parts of the ad in drawing
a conclusion about its “purpose.”

Thus, this analysis reinforces my deep and serious
reservations about the quality of the data collected with this
question.

The Issue Content of Candidate Support Ads

I have adduced in this report indirect logical and
empirical evidence indicating that the student coders over-
reacted to the appearance of a politician in these ads, often
falsely coding [56(1 PCS/ER 00056)] issue advocacy ads as

electioneering ads.” But it is unnecessary to rely on indirect

> As I have suggested earlier, many of the alterations in the

data base were necessary because the student coders over-
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evidence or conjecture in investigating these ads; instead,
direct evidence as to their issue content is available from the
data base itself.

In 2000, the student coders were required to answer the
following question:

27. In your judgement, is the primary focus of
this ad on the personal characteristics of either
candidate or on policy matters?

1. Policy matters

2. Personal characteristics
3. Both

4. Neither

The question is superior (i.e., more likely to generate valid
data) to Question 11 in at least two important respects. First,
it allows ads to be coded as having mixed content. Second, it
provides guidance to the coders, however vague, by asking
them to judge the “primary focus” of the ad. This renders the
coding of mixed content ads more reliable and valid.

Recall that 79,648 of the group-sponsored airings
(59.5% of the total) were coded on Question 11 as having as
their purpose the generation of support or opposition to a
particular candidate.”>  The following table reports the
coding on Question 27 of the 79,648 airings said to be
electioneering ads in Question 11. [S7(1 PCS/ER 00057)]

reacted to the presence of a political figure in an ad, often
wrongly assuming that if a political figure appeared, he or
she was a candidate for public office, and that the ad were
therefore highly likely to be engaged in electioneering.
3 For the purposes of this analysis, I use variable Q 11,
which I believe to be the Goldstein adjusted version of the
original codings.
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Airings Coded as Having the
Purpose of Generating
Support or Opposition for a
Candidate
Coding on Question 27 —  Number of
Primary Focus of the Ad Airings Percentage
Policy Matters 62,764 .

Personal Characteristics 1,956 ” 25
Both 14,035 176
Neither 379 0.5
Missing/not coded 514 0.6
Total 79,648 100.0%

Thus — and this is a very important conclusion — 78.8% of
the ads coded as having “electioneering” purpose in Question
11 were simultaneously coded as having as their “primary
focus” advocacy on “policy matters.” Another 17.6 % of the
airings had both policy and personal characteristics as their
foci, resulting in a total of 96.4% of the group-sponsored ads
in 2000 having policy matters as their primary focus, or at
least as part of their primary focus.

As with the 1998 data, it is obvious that the coding of
Question 27 highlights the deficiencies of the coding of
Question 11. Indeed, the results I produce are entirely logical
given the artificial nature of the coding decision required by
Question 11. Question 11 produces the results it produces
because (a) the coders failed to code mixed content ads, since
Professor Goldstein provided them no coding category with
which they could record mixed-content ads, and (b) they also
over-reacted to the presence of politicians in the ads when
they coded Question 11. Thus, their coding on Question 11
vastly underestimated the number of ads with policy [58(1
PCS/ER 00058)] content. When given a chance on Question
27 to acknowledge that ads might have mixed content, the
coders overwhelmingly judged that these ads focused
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primarily on issues. To reiterate, due to the defects in the
structure of Question 11, and the much sounder structure of
the question asked in Question 27, the results of Question 27
should be accepted because the coding is both more reliable
and more valid.

Exactly what is the issue content of these ads? In
Questions 32 - 35, the student coders identified the specific
policy issues addressed in the ads.>® Fully 37.8% of the ads
coded as electioneering addressed issues of “Health Care”
and another 25.8% considered “Medicare.”’ A panoply of
additional issues is addressed in these ads, clearly attesting to
their issue content.

The Characteristics of Group-sponsored Issue Ads Aired
Within 60 Days of the Election, 2000

Two variables become relevant when we consider ads

and airings within 60 days of the 2000 election >: (1) The
presence of “magic words” — the indicator of the presence
of “magic words” is derived from the responses to Question

87, and (2) whether a candidate is mentioned [59(1 PCS/ER

56 . . . .
There is an apparent error in some of the coding, since the

undocumented code “9” appears in 514 of the airings.
57 Note that “Health Care” and “Medicare” are independent
and separate categories in the data base.
58 There are 225 airings with a missing value on the variable
SPOTDATE (date on which the airing was aired). It is not
clear from the available documentation how these missing

values were corrected to produce scores on the variable
DAY60.
> Note that, according to Dr. Holman, this is not an objective
variable; instead, the coding of this variable is subjective.
Holman Deposition, page 72, lines 4-6. See Exhibit 8.
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00059)] in the advertisement. Because it appears that this
information was subject to considerable post hoc coding by
Professor Goldstein, I merely accept for the purposes of this
analysis the coding in the data set for the variable

MENTION®’:

Some 60,000 airings in 2000 satisfy these three criteria
(aired within 60 days of the election, no “magic words,” and
a candidate for office was apparently mentioned or depicted).
According to the data base (and without accepting the
results), in the overwhelming majority of these airings —
indeed, 59,997 out of 60,006 - the “purpose” of the ad was to
generate support or opposition for a candidate.

On the other hand, consider how these ads were coded
on Question 27:

Q27 Number of  Percentage
Airings

Primary focus on policy matters 47,356 78.9

Primary focus on personal 541 0.9

characteristics

Primary focus on both 11,884 19.8

Primary focus on neither 225 0.4

missing/not coded 0 0.0

Total 60,006 100.0%

Thus, the overwhelming conclusion is that, of the airings
with these three characteristics, 78.9% were coded by the
students or Professor Goldstein as having policy matters as
their “primary focus” and another 19.8% were said to have
both policy matters and personal characteristics as [60(1

60 . . . . .
There is some inconsistency between this variable and the

coding on Questions 12 and 13. The causes of this
inconsistency are not apparent to me, suggesting that it is
due to Professor Goldstein’s adjustments on the data base.
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PCS/ER 00060)] their primary foci. Thus, 98.7% of these
ads in fact have a clear policy focus. '

An example of the coding of one of the ads might be
useful to document how this coding works in actual practice.
Consider ad # 1544, which reads:

[Woman]: “Many people who have cancer are
looking for miracles. At this point, it’s my
faith, my support from my family and my
friends. And then there’s the medicine.”
[Announcer]: Congresswoman Anne Northup
is working to add a prescription drug benefit
to Medicare and make sure medicines are
available for every senior who need them.
Call Congresswoman Anne Northup.
[Woman]: “Without the medicine, I would not
be where I am.” [PFB Citizens for Better
Medicare Inc.]

Frame #7 reads:
Call Cong. Northup
Support her Rx Plan for Seniors
(502) 582-5129

PAID FOR BY CITIZENS FOR BETTER
MEDICARE INC.

This ad was coded as promoting a candidate (although this is
itself a highly questionable assessment). But the ad was also
coded as having policy matters as its primary focus, and was
also properly coded as to the policy substance (“Medicare”).
Surely the coders judged the “purpose” of this ad to be
candidate promotion because they over-reacted to the
mentioning of a candidate and because they were not allowed
to code such ads as having mixed content. In this and many
other instances, the coding of Question 27 regarding the
primary focus of the ad is more reliable and valid than the
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coding of Question 11 (the “purpose” of the ad). [61(1
PCS/ER 00061)]

According to the data base, nearly all of these ads in
2000 were coded as “electioneering issue ads.” But
according to my analysis nearly all are primarily focused on
issues. Which of the two conclusions should be accepted and
believed?

To answer this question requires that we return to the
relative value of the coding of Questions 11 and 27. I need
not repeat the arguments nor reproduce the data analysis I
presented above. The simple conclusion is that when the
codings on Questions 11 and 27 seem to indicate different
content in an ad, the results from Question 27 ought to be
accepted due to the greater reliability and validity of the
coding on Question 27.

Ads Aired Within 60 Days of the 2000 Election

Buying Time 2000 asserts: “Of all group-sponsored issue
ads that depicted a candidate within 60 days of the election,
99.4% were found to be electioneering issue ads (see Figure
8-2). In absolute numbers, only three genuine issue ads
(which aired a total of 331 times in the 2000 elections) would
have been defined as electioneering communications under
the Snowe-Jeffords amendment” (Buying Time 2000, page
73, emphasis in the original). From a statistical viewpoint,
this conclusion ought to be fairly easy to reproduce from the
version of the 2000 data base with a creation date of 8/1/2002
(the data base I have been analyzing for this report). In order
to avoid any confusion, I will focus on a single number in
this claim: 331, the number of airings represented by ads
with these characteristics.

According to the data base, if this question is addressed
with the coding on Question 11, there are 9 airings with
these characteristics. Not even the authors of Buying Time
2000 believe that this is a correct estimate of the number of
airings. [62(1 PCS/ER 00062)]
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According to the coding of Q11 _1 (which I believe to be
the original, student coded version of the “purpose”
question), there are 1,082 airings with these characteristics.
Thus, there are at least three possible answers to the question
of how many ads were aired within 60 days of the election
which depicted candidates and which had as their purpose
providing information:

9 airings
331 airings, or
1,082 airings.
I have no doubt whatsoever that many additional estimates

could be produced from the Buying Time 2000 data base. In
fact, however, I have confidence in none of these.

Just as important as the accuracy or inaccuracy of the
data cited in the 2000 Report, however, is the extent to which
changes in a relatively small number of the highly subjective
codings can affect the results reported and the conclusions
reached. To make this point, let us consider 30 specific ads
from the 2000 data base. These ads are:

676, 704, 1270, 1367, 1381, 1422, 1552, 1648, 1757, 1761,
1844, 2065, 2088, 2089, 2107, 2158, 2301, 2344, 2502,
2558, 2588, 2695, 2712, 2810, 2900, 2935, 3158, 3170,
3220, 4001 5! Let us assume for the purposes of this analysis
that each of these ads could fairly be coded as “providing
information.”

When [ examine the number of airings of these ads
within 60 days of the election,62 I discover that they were

61 This list of 30 ads was provided to me by counsel. The

storyboards for these 30 ads are attached as Exhibit 15 to
this report.
62 Note that none of these ads uses “magic words;” all
mention candidates.
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aired 14,133 times. The total number of genuine issue
airings under this [63(1 PCS/ER 00063)] hypothesis is
therefore the 331 acknowledged by the Brennan Center
report and these 14,133, for a total of 14,464 airings. Since
there were 60,006 issue airings (without “magic words™)
within 60 days of the 2000 election, this figure of 14,464
constitutes 24.1% of these airings. Thus, if one assumed that
airings presented within 60 days of the 2000 election, which
mentioned candidates, but which did not mention “magic
words,” were intended to promote candidates (or were, in the
words of the Brennan Center authors, “electioneering ads”),
one would be wrong, under this scenario, approximately 24%
of the time.

Several conclusions should be drawn from this analysis.
First, changes in the coding of very small numbers of ads can
change the results dramatically. Second, the current version
of the 2000 data base supports many possible estimates of the
number of ads with these characteristics. And finally, given
all of the deficiencies of the data base and the coding on
which it is based, the wisest course is to draw no conclusions
whatsoever about these ads on the basis of the empirical
evidence in the data base.

Summary and Conclusions

One important conclusion from this analysis is that there
is a great deal of subjectivity, ambiguity, and ambivalence in
the coding of the content of these advertisements. The
student coders often disagree with Professor Goldstein,
Professor Goldstein occasionally disagrees with the staff of
the Brennan Center, and indeed, Professor Goldstein himself
seems to change his mind over time about the nature of some
of these ads. Whether an ad is issue based or candidate
focused is not an objective, clearly discernible attribute of the
ads. Reasonable people disagree about the content of these
ads. [64(1 PCS/ER 00064)]
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Consequently, this data base is constantly in flux. The
figures reported in Buying Time 2000 have changed with
alterations and manipulations of the data by Professor
Goldstein and it is entirely possible they will change again in
the future. Since no reports have been written about this
process of data manipulation, there has been no transparency
in this process. Since this research has not been subject to
the peer review process — through which such procedures
would have to be revealed, defended, and accepted by the
academic community — one cannot help but worry quite a
bit about the reliability and validity of the data collected.
Without reliability and validity, no useful conclusions can be
drawn from the data base.

This entire research process in Buying Time 2000 thus
deviates in many important ways from conventional
scientific research. One cannot help but be impressed by the
e-mail correspondence among the analysts. The conclusion
one draws from a review of this e-mail is that the
investigators were committed to drawing a particular set of
substantive conclusions from the data. When the conclusions
were not forthcoming, the data were scrutinized further and
alterations were made in the data base. Indeed, at least with
regard to some of the conclusions of the Buying Time 1998,
internal disagreement among the investigators themselves
about the veracity of the findings appears to have been
substantial. Such strong a priori commitments to drawing
certain substantive conclusions from the data base seriously
undermine the credibility of the reports. [65(1 PCS/ER
00065)]

OVERALL CONCLUSIONS

The essence of science is replication. When scientists
claimed to have discovered “cold fusion” excitement spread
quickly throughout the world. That excitement dimmed and
then was extinguished when it was discovered that crucial
experiments could not be reproduced. Unless research
procedures can be explained in such a way that others can
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repeat the procedures and produce the same results, then no
value attaches to the information produced. We do not
believe that cold fusion can be accomplished today because
the initial claims of the investigators cannot be reproduced by
others.

The Buying Time reports are not of the potential
significance of cold fusion for the advancement of human
welfare, but the reports do share the fatal flaw of relying on
data that are not capable of generating reproducible findings
and conclusions. For example, what proportion of issue ads
in 1998 would have been improperly regulated or banned
were a bright-line test imposed? Buying Time 1998 says 7
percent; the depositions point to several figures between 13
and 40 percent; and my own analysis of the “final” 1998 data
produces a figure of between 82 and 89% (based on the
coding in Question 22). Similar ambiguity and ambivalence
characterize the 2000 data.

Why is there so much disagreement about the correct
statistics? Part of the answer resides in factors such as the
sloppiness of the data base and the fact that published reports
did not undergo a review process prior to publication. But
the larger portion of the answer has to do with the inherently
subjective nature of the coding process. Certainly neither the
coders nor Professor Goldstein could have accurately coded
the “purpose” of any of the ads since no effort whatsoever
was made to investigate the intent of the ad sponsors. The
coding of the content of the ads is [66(1 PCS/ER 00066)]
inherently a subjective process — and proper scientific
procedures for dealing with subjective phenomena were not
followed — but subjectivity and coder discretion were
exacerbated by failure to formally constrain and guide the
exercise of discretion (including the exercise of discretion by
Professor Goldstein) and by the inadequacies of the coding
form itself (e.g., the failure to allow coders to acknowledge
that ads typically have more than a single focus). And to
allow coding decisions to be reversed on an idiosyncratic
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basis by those with a strong policy interest in the outcome of
the research violates all canons of scientific objectivity. It is
little wonder that the findings of Buying Time 1998 and
Buying Time 2000 concerning so-called sham issue advocacy
were not published in peer-reviewed social scientific journals
or monographs.

After reviewing the reports, the data, and the
depositions, I conclude that the findings of these reports
should not be accepted as accurate and valid descriptions of
the nature of political advertising in the 1998 and 2000
federal elections. The Buying Time reports have not taught
us much about sham issue advocacy but they have been
instructive on the nature of sham science.

Dr. James L. Gibson
September 30, 2002



1115

[1(2 PCS/ER 00794)]
Rebuttal to the Expert Reports of

Kenneth M. Goldstein and

Jonathan S. Krasno and Frank J. Sorauf

Dr. James L. Gibson

October 7, 2002

In my review of the original Buying Time reports (1998
and 2000), I drew several major conclusions about the
reports, their conclusions, and the data upon which the
studies were based. It is perhaps useful to begin this rebuttal
with a brief restatement of these conclusions.

e As provided by Professor Goldstein, the
1998 and 2000 data bases are riddled with errors and
inconsistencies and the findings of the reports cannot
be replicated from the data.

e The key measures that are the focus of
this litigation require highly subjective assessments
and the student coders making those judgments never
received any instruction on how to exercise their
enormous discretion.

e The data bases are constantly being
manipulated by Professor Goldstein, with many
iterations of new scores being produced for the
variables of primary interest in this litigation.

e  Thus, the conclusions from those reports
should not be accepted.

e Indeed, to the extent that the data bases
are able to support any [2(2 PCS/ER 00795)]
conclusions, they are that the ads under consideration
in this litigation have policy matters as their primary
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focus and therefore to ban or regulate them would be
a substantial intrusion upon the freedom of interest
groups to communicate with citizens and to attempt
to shape public policy.

I will focus this rebuttal to the expert reports around the
question of whether my conclusions are altered by the reports
or the new data analysis that underlies them. I conclude that
nothing in these reports has caused me to change the
conclusions I expressed in my report of 9/30/2002." Since
nearly all of these issues are common to both the 1998 and
2000 studies, I will generally integrate my discussion of
these studies in the analysis that follows.

Repudiating the Results from Buying Time 1998 and Buying
Time 2000

These new reports make plain that the authors and I
agree on one basic point: The statistical analyses presented in
Buying Time 1998 and Buying Time 2000 should not be
accepted. Professor Goldstein now reports entirely new
estimates of the effect of the Bipartisan Campaign Reform
Act (BCRA) on “genuine issue speech,”2 thereby repudiating
the figures reported in Buying Time 2000, and Dr. Krasno
and Professor Sorauf report new estimates for 1998 that
differ from the numbers reported in Buying Time 1998.

A listing of additional materials upon which I have relied
is attached as Exhibit 1.

To assist readers in comparing my analysis with that of
Goldstein/Krasno/Sorauf, I adopt some of their language
(e.g., “genuine issue ads”). The use of these terms should
not be taken to represent agreement with either the
conceptualization or operationalization of these concepts
and issues, but is instead simply a convention I adopt so as
to facilitate communication.
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The same conclusion applies to the data bases. Professor
Goldstein has provided with his [3(2 PCS/ER 00796)] expert
report yet another version of the 2000 data base, so
presumably the earlier versions are defunct and should not be
relied upon. Dr. Krasno and Professor Sorauf do not provide
a newer version of the 1998 data base, but do offer
calculations in the appendix that apparently render the old
data base obsolete. I assume that one day these data bases
will be archived and made available for use by other
interested scholars, as most data bases of this sort are, and
that at that point the authors will create clean, properly
documented, and final versions of the data bases.” That day
has not yet arrived.

As I have noted, the Buying Time data and studies are
constantly evolving (with changes apparently being made in
the codes of airings even in connection with this litigation),
and with the conclusions of the authors representing targets
that are always on the move. But at the same time, details
about the methods employed by the studies are slowly
beginning to emerge. Let us consider first the basic question
of the quality of the data collected by CMAG.

Errors in the CMAG Data

The data collected by Campaign Media Analysis Group
(CMAG) deserve closer scrutiny than they have received to
date. Professor Goldstein professes confidence in these
data,4 but considerable empirical evidence exists to suggest
that this confidence is misplaced.

While Appendix F of Professor Goldstein’s report
provides a document entitled “2000 Coding Sheet,” this
document provides information on only a tiny fraction of
the variables included in the data set.

See Ridout, Travis N., Michael Franz, Kenneth Goldstein,
and Paul Freedman. 2002. “Measuring Exposure to
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The CMAG data base should be scrutinized from several
vantage points: [4(2 PCS/ER 00797)]

1)  Were all of the airings represented in the data base
in fact aired?

2) Does the data base represent all ads aired or
instead were some airings not captured by the CMAG
technology?

3) Did the CMAG “analysts” accurately code the
content of the ads?

4) Was CMAG in fact able to capture storyboards for
every unique ad?

Unfortunately, the answers to some of these questions cast
very serious doubt on the CMAG data.

I have access to no independent information with which
I can verify that the airings represented in the CMAG data
base were actually broadcast, or that the information captured
is in fact accurate.’ However, Professor Goldstein has
presented some evidence in his paper entitled “Measuring
Exposure to Campaign Advertising” indicating that the
accuracy of the information collected is certainly less than

perfect (see Ridout et al. 2002).6

Campaign Advertising.” Unpublished paper, June 19,
2002, at page 17.

In the appendix to their expert report, Dr. Krasno and
Professor Sorauf claim that the CMAG data base is
incorrect in the information it depicts about the ad with the
id number 13. They provide no explanation for the error
in the data base. Unfortunately, the appendix is not
paginated, but this seems to be the 15t page of text in the
appendix.

Counsel for the AFL-CIO has provided me a copy of the
Declaration of Denise Mitchell, 10/4/2002. In her
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An equally serious issue is whether the data base fails to
capture all ads that are broadcast. The available evidence
suggests that there are some very serious omissions. [5(2
PCS/ER 00798)]

Professor Goldstein has reported that he compared the
information in the CMAG data base with the actual billing
records of eight television stations in five different markets
(see Ridout et al. 2002). He discovered that the error rate of
the CMAG data varied from 0 to 20 % (see Table 2, page
28).7 From the figures reported in Table 2, we can derive an
estimate of the overall degree of accuracy of the CMAG data
base.

Note first that station billing invoices appear to
document more ads than found in the data base in every one

Declaration, Mitchell asserts that she cannot reproduce
from AFL-CIO records Professor Goldstein’s calculations
from the data base on the airings sponsored by the AFL-
CIO. She notes that the CMAG data base makes two types
of errors: errors of omission (failure to include ads aired
by the AFL-CIO) and errors of commission (the inclusion
of ads said to be aired by the AFL-CIO but that were in
fact not aired). Since the AFL-CIO is the group with the
second largest number of airings in the data base (well
behind the Citizens for Better Medicare), any such failure
to track accurately the airings of this organization would
be a major indictment of the quality of the data base. See
Declaration of Denise Mitchell, 10/4/2002, paragraph 64.

Working through the example Professor Goldstein
provides in the paper is useful for understanding the
meaning of the error rate. The error rate for station WJRT
is .01. This means that of the 618 airings for which the
station has billing records, the CMAG data base includes
only 612. Thus the error rate is .01: (618 - 612) / 618) =
01.
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of the stations examined. Thus, the CMAG data always
under-represent the number of airings by each of these
television stations.

By how much does the data base under-represent actual
broadcasts in 2000? We can derive an estimate quite simply.
For instance, the 8,526 airings in the data base for WIRT

apparently represent 99 percent8 of the actual airings
broadcast by WIRT. Applying the arithmetic, this means
that WIRT probably broadcast 8,612 spots, and that the

CMAG methodology therefore failed to capture 86 of these.’
Applying this methodology to the figures for each of the
stations, we discover that the CMAG data for these 8 stations

likely missed 1,764 ads.'® This represents a small percentage
of the overall airings of these eight stations (5.04%), [6(2
PCS/ER 00799)] but when this proportion is applied to the
data base as a whole, it translates into an estimate of 48,864
airings that in fact were broadcast but that were not captured
by the CMAG methodology. This is a sizable number
indeed. Moreover, the number is of sufficient magnitude that
failure to include these airings in the analysis most likely
biases the substantive conclusions drawn from the data base.

We do not know any of the characteristics of these
48,864 missing airings. But one might reasonably
hypothesize that the clearer and more obvious the political
content of an airing, the more likely it is to have been

8 This figure is equal to 100% minus the error rate.

(8,526/8,612) = .99.
10 Were I to use the more demanding standard of “Percent
correct within 1 sec.” (the first data column in the table),
the number of ads estimated to be missing or that contain
serious errors would be significantly higher than the
numbers I report here.
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included by the CMAG analyst. Conversely, to the extent
that ads did not have a clear “political purpose” that could be
discerned by the CMAG analysts, the more likely they were
to have been excluded from the data base by the analysts.
Thus, it seems reasonable to assume that these 48,864
missing airings are not simply a random sub-set of the data,
but instead tend to include a disproportionate number of
“genuine issue ads.”

Having addressed the “errors of omission” in the CMAG
data base, I now consider the evidence on “errors of
commission.” In footnote 4 (page 17) of the Ridout et al.
paper, the authors note an important anomaly in the CMAG
data base: “.... some advertisements .... were never coded in
the original data set [the student codings of the ads]. This is
because these ads were not political, but were nonetheless
included in the data provided by CMAG.” This sentence
raises a host of questions about the data base, including:
What criteria did CMAG employ for selecting ads to be
included in the data base? How was the content of the ads
(e.g., “political” versus not) coded, and by whom, according
to what criteria, and with what degree of reliability? Perhaps
this problem with the CMAG data accounts for some basic
puzzles and discrepancies in the data base. [7(2 PCS/ER
00800)]

Finally, I return to the inability of the CMAG technology
to capture text and storyboards for each unique ad. Because
the technology cannot distinguish airings that are very similar
but not identical, so-called cookie-cutter ads are not properly
represented in the data base. The failure to capture all airings
of all unique ads is a very serious limitation of the data base.

In conclusion, the CMAG data are apparently plagued by
numerous errors, making reliance on these data bases for
drawing conclusions about the nature of political
communications in the United States extremely precarious,
hazardous, and subject to error.
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The Evolution of Question 11

The second portion of the data bases used for these two
reports was created by the student coders at Arizona State
University and the University of Wisconsin. In the 2000 data
set, Professor Goldstein provides yet another incarnation of
the ad’s scores on the all-important Question 11" In the
2000 data set appended as Appendix L to his expert report,
an entirely new variable can be found. This variable was not
present in any of the earlier versions of the data base
previously provided by either Professor Goldstein or the
Brennan Center. The name and label of this variable are:

BT00 Q11 oldest available ql1 codes (older than feb
version) This variable is of considerable interest given the
importance of Question 11 to the findings and conclusions of
Professor Goldstein’s expert report. Where it came from,
what it means (the [8(2 PCS/ER 00801)] individual response
codes on the variable, ranging from 0 to 99, are unlabelledlz),
how it was match/merged to this data set, and indeed whether
it is in fact the “oldest available” incarnation of QI11 all

n I will not repeat all of the objections I laid out in my report

of 9/30/2002, but I do incorporate those objections into
this analysis since I have not changed my views on any of
the issues addressed in that report.

12 Data sets are typically documented with a “codebook” that

details the meaning of each variable and each code on each
variable in the data set. Moreover, to facilitate
understanding and avoid analytical errors, variables are
typically fully documented with labels. This variable is
labeled as to its possible content (e.g., “oldest available
q11 codes (older than feb version)”), but the individual
scores or codes (what we would call the “response set™)
are not documented. No codebook was provided with this
data set, and the norm in the data set is for the variables to
be entirely undocumented.
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remain open questions. I assume that this variable gets closer
to representing the original codes assigned to the ads by the
student coders at the University of Wisconsin. I do not know

e ) ) ) ) ., 13
if in fact some earlier version of this variable exists.

Many issues surround the coding of Question 11 by the
students and by Professor Goldstein. Since new information
about this variable has come to light in Professor Goldstein’s
expert report, how this information about the ads was created
deserves some additional scrutiny.

Inter-coder Reliability. In my report of 9/30/2002, I
offered an analysis of both the reliability and validity of the
information collected by the students. I surmised in that
report that no formal test of inter-coder reliability was
conducted in 1998. Nothing in the new expert reports leads
me to a different conclusion about the 1998 data.

However, new information does indeed emerge about
the 2000 data. In Appendix I to his expert report, Professor
Goldstein offers a copy of a paper currently under review at
Political Communication. In this paper, consideration of the
reliability of the variables is presented, beginning on page 17
and extending through page 21. Here, the author reports an
analysis of “the [9(2 PCS/ER 00802)] accuracy of the human
coding” (page 17), based on a randomly selected sample of
“150 unique advertisements from the over 4,000

advertisements airing in 2000" (page 17).14 Goldstein
asserts: “As part of a larger project, we asked five
undergraduate students to code the ads using our coding

13 I have confirmed that this variable differs from the

variables Q11 and Q11 _1 as represented in the data set:

cmag_2000_labeled_data_may02_feb01_w_compet.sav.
14 It is not clear how this sample of 150 ads relates to the 250
ads discussed in footnote 4 of the Krasno/Goldstein PS
report (published in June 2002).
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sheet, thus allowing us to compare our original coding with
five independent assessments. We then compared each
coder’s results with those of the CMAG data base” (pages
17-18). Several questions about this process emerge.

One first wonders about how Professor Goldstein
compared the new codings to the “original coding.” Is the
original coding represented in the variable “BT00 Q11
oldest available q11 codes (older than feb version)”? If so,
why is this variable referred to as the “oldest available”
incarnation of the coding rather than the “original version” of
the variable? This a most troubling discrepancy, unless
BT00_QI11 purports to be the scores assigned to the ads by
the students and before the various post-coding
manipulations and changes by Professor Goldstein.

This “test” of the accuracy of the coding relies upon 143
advertisements (since some of the 150 selected had to be
discarded due to the discrepancies in the CMAG data base).
In order to establish the relevance of this test to the issues in
this litigation some considerable attention must be given to
this sample of 143 airings.

Consider the 2000 data base and the coding of Question
11 in the version represented by BT00 Q11. Once four
pesky airings are removed from the data base, 970,424
airings remain."” [10(2 PCS/ER 00803)] When aggregated
by the ad identification number, this produces 3,111 unique
ads (or ads found to be unique by virtue of their ad

15 Professor Goldstein asserts on page 8 of his report that

“the CMAG database collected 970,424 political television
ad broadcasts ....”. Yet the data base he attaches as an
appendix to his report includes 970,428 airings. I removed
the four airings with a “system missing” score on the
variable named COUNT. This produces a data base with a
number of airings consistent with the number identified in
Professor Goldstein’s report.
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identification number, to be absolutely precise).16 Of these
airings, 2 seemed to have been coded differently at different
times (i.e., for different airings) on the “earliest known”
Question 11. Furthermore, the student coders assigned what

are apparently missing data scores to 19 of the ads.'” Of the
remaining ads, 2,953 were said to be “electioneering” ads
(promoting support or opposition for a candidate) and only
127 ads were scored as providing information or [11(2
PCS/ER 00804)] urging actions (“genuine issue ads”).

This distribution on the “purpose” variable has two very
important consequences. First, in statistics, we call this a
“skewed” distribution since almost all of the cases are scored
in a particular way (and in the sense that deviation from a
50/50 split is extreme). When a variable is highly skewed, as
this one, sampling cases on this variable becomes very
difficult. A randomly selected sample of 100 ads from this
“population” of 3,111 would be expected to find only 4 ads
(actually 4.1 ads) that were coded as issue ads. A sample of
150 ads would be expected to generate 6 issue ads; and a
sample of 250 would be expected to include no more than 10
issue ads. Thus, if one took a sample of 150 ads as Professor
Goldstein asserts in his paper, one would find only a tiny
number of ads that were coded as having a “purpose” of

16 It is unclear to me why Professor Goldstein refers to

“4,000 advertisements airing in 2000.” See Ridout, Travis
N., Michael Franz, Kenneth Goldstein, and Paul
Freedman. 2002. “Measuring Exposure to Campaign
Advertising.” Unpublished paper, June 19, 2002, at page
17.
17 I say “apparently” since the codes “98" and “99" are
conventionally used as “missing data” codes. However,
the scores are undocumented in the data set.
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providing information or urging action.”®  Since group-
sponsored ads constitute less than 14 % of the data base from
which the sample was apparently drawn, one would expect
that 21 group ads were included in the intercoder reliability
data base (and of course that a tiny number of ads would be
group-sponsored issue ads).

Consequently, any conclusions about whether this sort of
ad was in fact reliably coded cannot be accepted on the basis
of an examination of such a small number of ads. Perhaps
this reliability test provides some information about
candidate and party ads, but it provides virtually no useful
information about group-sponsored ads and especially the
degree to which group-sponsored ads were reliably and

validly coded as to the “purpose” of the ad."”

A second consequence of this distribution is that, for
whatever reasons, the overwhelming decision of the coders
was that these ads represent electioneering. Issue ads were
not quite the equivalent of needles in a haystack, but they

18 The situation is little improved with a sample of 250 ads,
the number said by Dr. Krasno and Professor Goldstein in
their PS report to be subject to inter-coder reliability
checks.

19

The solution to this problem is stratified random sampling.
That is, the proper methodology is one in which the
original ads are segregated by type on this variable —
“strata” — and then sampling takes place within stratum.
Of course, with so few ads coded as issue ads in the first
place, one would most likely have to adopt a strategy of
recoding all ads coded as having an issue purpose and a
random sample of those ads coded as having an
electioneering purpose. There is no indication in any of
the Buying Time documents, published or unpublished,
that this was the strategy employed in assessing the
reliability of this variable.
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were exceedingly rare. Thus, it seems quite likely that even
after coding only a few ads, the coders developed a strong
expectation, implicit or explicit, that the next ad they coded
would be an electioneering ad. It is very difficult to make
subjective assessments of infrequently occurring events.
Once a coder discerns a pattern in the responses to a
subjective variable, it becomes difficult indeed for the coder
to “break the habit.” [12(2 PCS/ER 00805)] Especially in a
circumstance in which there is an ideologically charged bias
in favor of finding a particular outcome, “true” issue ads had
a very heavy burden to overcome among the coders.

Substantive Consideration of the Results From
Question 11

As 1 have noted, both Professor Goldstein and Dr.
Krasno/Professor Sorauf have provided in their expert reports
new estimates of the percentage of “genuine” ads/airings that
mention or depict candidates and that were aired within the
last 60 days of an election. Notwithstanding the flaws in
their data bases, it is important that we give their reports
close scrutiny.

Professor Goldstein offers Table 7 (immediately
following page 24) as his calculations on the 2000 data base.
He concludes:

.... there is persuasive evidence that the
BCRA definition of Electioneering
Communication is not overbroad in the sense
of applying to any meaningful number of
advertisements that are perceived as Genuine
Issue Ads. Using the coder’s classifications,
only 3.1 percent of the 45,001 Genuine Issue
Ads broadcast by interest groups during the
2000 election cycle would have been covered
by BCRA. (Pp. 26-27)

The denominator he uses for these calculations — 45,001 —
represents the number of “genuine issue ads” broadcast in
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2000. In the use of such a denominator, Professor Goldstein
is at odds with both the authors of Buying Time 2000 and
with me. But in order to make some progress, let us put
aside the denominator issue for a moment and focus on the
numerator.

In his expert report, Professor Goldstein analyzes only 6
ads as “genuine issue ads” that would be prohibited under the
criteria adopted in BCRA. These ads are: [13(2 PCS/ER
00806)]

627 KY/CFAW Call Northrup

1389 FAIR/IA Latham Foreign Worker Bill
2862 UT/COC Matheson Cant Decide Rx
1269 CBM/Rx Plan for Seniors 60

1367 RU/RIWYV Langevin Abortion

2107 WI/NPLA Feingold Kohl Abortion 60

These six advertisements were aired 2,123 times in 2000. It
_ is instructive to look at the results of the three codings on
Question 11 as they have evolved over the course of the
different manipulations of the data set. Figure 1 reports the
transformation of these variables as represented in the most
recent version of the 2000 data provided by Professor
Goldstein as an appendix to his expert report.

The figure makes plain that these ads/airings were
transformed from being coded entirely as issue ads to being
almost entirely represented as electioneering ads! I recognize
that Professor Goldstein, in his expert report, has converted
these six ads yet again, changing them back to issue ads as
originally coded by the students. But the treatment of these
ads demonstrates two important points: Coding these ads is
highly subjective and reasonable people disagree about their
content, and Professor Goldstein seems to have claimed the
authority to manipulate the data base at will. [14(2 PCS/ER
00807)]
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Figure 1. The Transformation of the Coding of Question
11
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As noted above, Professor Goldstein identifies 6 ads in
2000 that would be adversely and unfairly affected because
they are “genuine issue ads,” broadcast in the last 60 days of
the election, and mentioning candidates. Two of these ads
(#1367 and #2107) are included in the 30 ads I focused on in
my discussion of the 2000 data (see pages 62-63 in my report
of 9/30/2002). 1t is instructive to revisit this analysis based
on the new claim by Professor Goldstein that these six ads
should now be identified as “genuine issue ads” in the 2000
data base.

Putting these two samples together, we find that these 34
ads (Professor Goldstein’s six plus my non-duplicative ads)
were aired 15,347 times during the last 60 days of the 2000
election, according to the data base. Using the denominator
from my 9/30/2002 report, these airings therefore represent
25.6 % of the 60,006 issue airings (without “magic words”)
within 60 days of the 2000 election and which depicted or
mentioned candidates. What this demonstrates again is that
Professor Goldstein’s estimates of the impact of the three
criteria are wholly dependent on the subjective assessments
of the “purpose” of individual ads, assessments that are
reasonably subject to debate.

As I noted in my report of 9/30/2002, a more reliable
variable exists characterizing the content of the ads. The
students were asked to code Question 27:

27. In your judgement, is the primary focus of
this ad on the personal characteristics of either
candidate or on policy matters?

1. Policy matters

2. Personal characteristics

3. Both

4. Neither [16(2 PCS/ER 00809)]
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In my opening report of 9/30/2002, I set forth the view that
the data produced by this question are of superior reliability
and validity.

The coding on Question 27 is more reliable in part
because it does not seem to have been subject to the post-
coding manipulations inflicted on Question 11. If we
consider once more the ads with the three important
characteristics, we discover that the “primary focus” of
51,144 airings was on policy matters. Applying the
Goldstein denominator:

51,144/ 60,623 = 84.4 %

This means that any policy that banned ads with these three
characteristics would in fact pertain to political
communications that overwhelmingly (84.4 %) had policy
matters as their “primary” focus. Or to restate Professor
Goldstein’s conclusions 7 and 8 (page 3):

7. An extremely large percentage (84.4 %) of the
political television ads aired during 2000 that
would have been covered by BCRA were
perceived by project coders as having policy
matters as their primary focus.

8. BCRA requirements would have applied to 42.9 %
of ads broadcast by interest groups during
2000 which were perceived by the coders as
having policy matters as their “primary

focus.”

20 This figure represents 48,370 divided by 112,844: ads with

policy matters as their primary focus, mentioning
candidates, and airing within the last 60 days of the
election.
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Comparing the Characteristics of Ads

In Table 9 of his expert report, Professor Goldstein
reports data apparently designed to demonstrate that a)
“Interest Group Ads with No Candidate” differ from “Interest
Group Ads [17(2 PCS/ER 00810)] Mentioning Candidate 60
Days Before General Election,” and b) that the latter share
some characteristics with “Ads run by Candidates” and
“Political Party Ads.” The first part of this analysis is indeed
interesting, although to the extent that the two types of issue
ads do not exhibit different characteristics, the second part of
the inquiry is not particularly revealing or relevant.
Therefore, I set out to test the hypothesis that the two types
of issue ads identified by Professor Goldstein in his analysis
in Table 9 of his expert report are cut from different cloth.

In column 3 of this table, Professor Goldstein reports
data concerning “Interest Group Ads with No Candidate” and
in column 4, data for “Interest Group Ads Mentioning
Candidate 60 Days Before General Election.” The new data
set provided as Appendix L to his expert report allows me to
approximate his analysis, but also to consider a broader range
of characteristics of the airings.21 Professor Goldstein
concludes that these two types of ads are fundamentally
different in character. Unfortunately, his analysis fails to
report the many ways in which these two groups of ads are
similar.

21 I cannot replicate the findings in Professor Goldstein’s

Table 7. Although I can identify in the new data set
55,648 ads sponsored by groups and not depicting a
candiate, 2.4 % of these (not 0.0 %) in fact mention
“magic words.” Moreover, I find from the data set that the
size of the second group of ads is 60,087, not 60,623,
although my analysis does indicate that 0.0 % of these
60,087 airings mention “magic words.”
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In Table 1, I report my analysis of the characteristics of
these two types of ads. The table demonstrates that these ads
are similar in a number of important respects. First, large
majorities of both types of ads urge the viewer to take some
action; for a majority of these ads, that action involves
writing, calling, or telling someone to do something, or
sending a message or calling someone to express yourself.
Approximately none of either type of ad asks the viewer to
vote for someone. A majority of both types of ads give a
telephone number for viewers to call. Virtually [18(2
PCS/ER 00811)] all of both types of ads (93.7 % and 98.6%)
have policy matters as either their primary focus or have a
primary focus on both policy matters and personal
characteristics.  Interest group ads with no candidate
mentioned or depicted tend to stress issues of health care
more often than interest group ads mentioning a candidate
and airing within 60 days of a general election, but the
reverse is true in terms of the issue of Medicare. The most
important conclusion I draw from analysis is that these two
types of ads have quite similar attributes. This is not
surprising since virtually all of them focus on policy matters.
[19(2 PCS/ER 00812)]
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Table 1. Comparing Group-Sponsored Ads in the 2000

Election
Interest Group Ads
Mentioning
Interest Group Ads Candidate 60 Days
with No Candidate Before General
Ad Characteristic (N=55,648) Election (N=60,087)
Does the ad urge action?
% urging some action 72.9% 65.8%
Type of actions urged
% to vote for someone 1.2% 0.0%
% to write, call, or tell 54.1% 53.0%
someone to do
something, or to send a
message or call
someone to express
yourself
Information Provided
% giving telephone 76.6% 56.8%
number (toll-free or
toll)
Primary Focus of the Ad
% with a primary focus 93.3% 78.8%
on policy matters
% with either a primary 93.7% 98.6%
focus on policy matters
or a primary focus on
both policy matters and
personal characteristics
Issue Content
% addressing Health 28.8% 39.2%
Care
% addressing Medicare 34.9% 24.3%
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[20(2 PCS/ER 00813)]

Summary of Conclusions about Professor Goldstein’s
Expert Report

Professor Goldstein’s expert report continues to focus on
the highly subjective coding of Question 11, ignoring his
own evidence on the policy focus of the ads. As I have
demonstrated in this rebuttal, ads that have policy matters as
their primary focus predominate in the data set in general, as
well as comprising a large majority of those ads depicting
candidates and broadcast in the last 60 days of the 2000
election (and not mentioning “magic words”). Indeed, the
key distinction Professor Goldstein seeks to make between
ads with these characteristics and so-called genuine issue ads
is not supported by the data, especially insofar as the policy
foci of these ads is concerned.

The 1998 Conclusions

In my report of 9/30/2002, I concluded the following
about the 1998 data:

Thus, by this calculation, nearly two-thirds
[64.0%] of the group ads that aired within 60
days of [the] 1998 election were coded by the
students as “genuine issue ads”; all of these
(again in the words of the Brennan Center
authors) would be “unfairly caught” by
application of the criteria now set forth in
BCRA.

It is necessary to determine whether the report of Dr. Krasno
and Professor Sorauf affects these calculations.22

2 For reasons I outline above (and in my report of

9/30/2002), I do not accept the method of calculation used
in Buying Time 1998, and therefore I will not address the
portion of the Krasno/Sorauf appendix entitled
“SPREADSHEET: 1998 Formula” (pages 13-15,
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My calculations were based on two groups of ads. First,
I accepted the 2 ads that the [21(2 PCS/ER 00814)] authors
of Buying Time 1998 treated as “genuine issue ads.” To that
list of 2, Dr. Krasno and Professor Sorauf have now added a
third ad (named CENT/Breaux, aired two times — see page
60 and page 20 of the appendix). Second, I accepted the
original coding by the students of 8 ads. These are all ads
that Professor Goldstein transformed from issue ads to
electioneering ads after the coders had completed their job.
Were I to re-do my calculations on the basis of the 2 newly
designated CENT/Breaux airings, the figures would change
insignificantly (since so few airings are involved).

Dr. Krasno and Professor Sorauf make several other
important “corrections” to the original 1998 calculations (see
pages 3-4 of the appendix) and ultimately derive a numerator
of 713 ads. The authors refer to these as “all pure issue ads
(as rated by the coders) by groups that appeared within 60
days of the election and mentioned a candidate by name” (see
Appendix page 3). Since they acknowledge in their
description of these ads the importance of coder ratings —
and incorporating the justification I presented in my report of
9/30/2002 — I revert to the original student codings of the 8
ads I identified in my report, and (accepting their
identification of 713 airings only for the sake of argument),
calculate a new percentage as follows:

(713 +2,405)/5,064 = 61.6%

Again for the sake of argument, let me accept their adjusted
60-day denominator, and the percentage becomes

(713 42,405) /4,847 = 643 %

pagination I assigned to the pages). Instead, I will
consider their calculations as reported in
“SPREADSHEET: 2000 Formula” (pages 16-21, my
pagination).
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Thus, the substantive conclusions I drew in my report of
9/30/2002 remain unfazed by this new analysis.

Since my report was completed, new information has
become available about the airings [22(2 PCS/ER 00815)] of
these 8 ads. In particular, the “Index of AFL-CIO Issue
Advertising, 1995-2001” has been produced as an Exhibit to
Ms. Mitchell’s declaration. This document allows me to
address the problem of so-called cookie cutter ads. Two of
the eight ads appear to be cookie-cutter ads (#11 and #15).
According to the data base, these ads were broadcast in
several different locations throughout the country.
Unfortunately, however, the CMAG technology does not
capture the text or images of such ads, so one cannot confirm
from the storyboards that a candidate was actually mentioned
(because storyboards do not exist, the name of the individual
mentioned or depicted in each ad is not known and must be
inferred). In their expert report, Dr. Krasno and Professor
Sorauf have offered a methodology for addressing this
problem (see their Appendix).

Following the methodology of Dr. Krasno and Professor
Sorauf, I have reexamined the airings of these 8 ads. In 8
instances, we do not have any verifiable information as to
whether a candidate was identified. These are:

Ad number Market Location
2 Washington DC
1411 Greenville

11 Albuquerque

11 Birmingham

11 Kansas City

15 Albuquerque
15 Grand Rapids

15 Kansas City
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For the remainder of the airings of #11 and #15, the data base
is compatible with the information [23(2 PCS/ER 00816)]
presented in the AFL-CIO document, and therefore I accept
the data base’s coding of these ads as mentioning candidates.

With this adjustment to the data, the figures are:
(836 +1,736) / 5,064 = 50.8 %

Thus, using the methods adopted by Dr. Krasno and
Professor Sorauf in the appendix to their expert report, about
one-half of the airings in 1998 would be, in the words of the
authors, “unfairly caught” by application of the BCRA
criteria, if one were to accept (as Professor Goldstein does in
his analysis of the 2000 data) the coders’ determinations of
the purposes of the ads prior to Professor Goldstein’s
manipulation of the data.

For the sake of argument, let me produce one additional
calculation. Let me accept the new claim of Dr. Krasno and
Professor Sorauf that their portion of the numerator is 713
airings. Let me accept their denominator as 4,847. And let
me accept my new calculations on the 8 student-coded ads.
The new percentage therefore becomes:

(713 +1,736) / 4,847 = 50.5 %

Perhaps the only other adjustment that could be made to this
figure would be to declare, as Dr. Krasno and Professor
Sorauf do, contradictory evidence as missing data and
exclude the airings from the calculations. Such a strategy
would only serve to reduce the denominator in the above
quantity, thereby increasing the percentage to some figure

above 50.5 %.2 To be clear, this analysis in effect assumes

23 For instance, the data base reports that ad #2 was aired in

the Washington DC market, although the storyboard
mentions North Carolina Senator Faircloth. According to
the Dr. Krasno and Professor Sorauf methodology, these
airings could be treated as missing data and therefore
excluded from both the numerator and the denominator for
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that none of the ads airing in the markets for which we have
no [24(2 PCS/ER 00817)] independently verifiable
information actually identified a candidate in that market.
Consequently, this 50.5 % figure represents the statistical
floor under the Krasno/Sorauf methodology; the 64 % figure
cited in my report of 9/30/2002 (calculated from the data
base itself) provides the ceiling.

The dispute over this percentage reflects two
fundamental truths about this data set. First, the coding of
the ads is highly subjective. It is difficult if not impossible to
determine what the “purpose” of an ad is, and reasonable
people will disagree even about categorizing the manifest
content of an ad. Since errors in coding a single ad are
amplified by the number of showings of that ad, the
conclusions one draws from the data base are highly volatile
and sensitive to errors.

Second, this data base has been subject to numerous
post-coding manipulations. Not only does this undermine all
of the conclusions and calculations reported in Buying Time
1998, but it also strongly undermines the claim that the
student coding has much to do with the figures in the “final”
analysis.24 The figures Dr. Krasno and Professor Sorauf
produce are no longer a function of the student coding, but
instead reflect a series of ever-changing manipulations and
recodings of the data base. Such a methodology sabotages
any claim the study might make to scientific accuracy.

purposes of these calculations.
24 Indeed, I should note that the report by Dr. Krasno and
Professor Sorauf may not be the final analysis, since there
may ultimately be some means of resolving various
missing data problems that afflict their calculations.
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Groups Communicating With Citizens

Missing from the entire discussion of ads and airings in
the expert reports submitted is any consideration of the
people who consume these ads. After all, the purpose of all
ads is to communicate with citizens. Fortunately, the Buying
Time data sets provide some information [25(2 PCS/ER
00818)] that allows us some purchase on this important
question.

The Buying Time data bases include a variable
representing the “Gross Rating Points” of each airing. As
described on page 6 of Buying Time 1998: “Gross ratings
points are the sum of ratings for a particular time: if the local
news is watched by ten percent of viewers with televisions,
an ad run during the program represents ten gross ratings
points.” These points are of course idiosyncratic to each
individual airing, and were apparently added to the data set
by CMAG.

According to Dr. Krasno and Professor Sorauf, there
were 713 airings in 1998 that the authors treat as “genuine
issue ads,” depicting a candidate and broadcast within 60
days of the election. These ads and the markets in which
they were shown are listed on page 20 of their appendix.
According to the data base, no Gross Ratings Points estimate
is available for 6 of these airings.

Using the 1998-1999 Neilsen estimates of the number of
households with television sets in the seven markets in which

these ads were broadcastzs, and using the Gross Ratings
Points to estimate the number of households viewing each
airing, I find that these 707 airings represent communications
with a staggering number of household — 30,108,857. Thus,
were these ads (just the ads accepted by Dr. Krasno and
Professor Goldstein as “genuine issue ads”) prohibited, over

2 A copy of these estimates is attached as Exhibit 2.
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30 million group-citizen political communications would be
affected (and this figure is based on the quite conservative
assumption that each household only has a single person
viewing television). [26(2 PCS/ER 00819)]

Why Would Interest Groups Attempt to Persuade
Citizens on Policy Matters During the Election Season?

Professor Goldstein asserts in his expert report that a
reasonable interest group would not air its issue ads during
an electoral period. His argument is based on a couple of
suppositions:,

1) the ads are more expensive at this time of year

2) citizens are overwhelmed with information and
will not pay attention to the ads, and

3) partisan attachments harden as the election draws
near.

He cites the work of William McGuire and John Zaller. In
fact the theory he cites argues in favor of exactly the opposite
conclusion.

Issue advertising is an exercise in persuading citizens.
Political Psychologists have long known (McGuire) that to
persuade someone involves two steps. First, one must get the
attention of the person one is attempting to persuade.
Second, one must overcome the strength of existing attitudes
if the attempt at persuasive communication is to result in
attitude change. Unfortunately, these stages in the process
are related to each other.

As it turns out, those with strong attitudes tend to pay
attention to political communications while those with weak
political attitudes tend to ignore them. This results in a
paradox. Those most easily reached are least easily changed;
those most easily changed are those most difficult to reach.
This paradox has long bedeviled those researching processes
of persuasion.
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Those with strong political attitudes pay attention to
politics year round, in part because the reason why they have
strong attitudes in the first p<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>