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STATEMENT OF THE QUESTION

Do principles of double jeopardy bar reconsideration
by the trid judge of the granting of a motion for directed
verdict of acquittal, where the jury has not been discharged or
informed of the granting of the motion, so that the result of the
recondderation of the motion by the trid judge is that the trid
smply continues on before the same jury?



Interest of the Amicus

Amicus is the Prosecuting Attorney for Wayne County,
Michigan. angyne County is the largest County in the State of
Michigan, the crimind divison of Wayne County Circuit
Court Is among the largest and busiest in the entire United States.
Amicus, charged by state statutes and the State Condtitution with

ibility for litigating dl crimind prosecutions within his
juridiction, has a vita interest in the outcome of the current
itigation, asit will directly affect the execution of his conditutiond
and satutory duties.

As the legd representative of a unit of ate government,
Supreme Court Rule 37 permits Amicus to file a supporting brief
without permission of the parties.

Statement of Material Facts and Proceedings

Amicus concurs with the statement by the Petitioner.

Argument

A. I ntroduction
@ Factual Background

One thing is dear in this cases no defense wish to have this
case determined by the jury was thwarted, the defense seeking to
avoid ajury resolution of the premeditation element. Nor was any
interest protected by the double jeopardy clause compromised
by smply continuing the trial before the same tribund as it would
hed the trid judge smply denied the mation in the first instance.
There is dso no question that there was no attempt to harass the
defendant through repested prosecutions, as dl the prosecution
sought was one full and fair opportunity to have the case decided
by the jury impaneled to hear the case.

At the close of the prosecution’s proofs in this case defense
counsdl moved for a directed verdict on the first degree murder
charge, arguing alack of premeditation. The result of the granting
of the motion would limit the jury's consderation to a maximum
charge of second-degree murder. The tria judge granted the



moation. The next morning, after argument from the prosecution,
the trid court reconsidered its decison. It noted that it had neither
informed the jury of its previous ruling nor discharged it from
consderation of the first degree murder case, and, in fact, had
amply "granted a motion,” but had not "directed averdict” in that
the charge had not been withdrawn from the | rK Based on cases
from other jurisdictions, the Court of Appeds held that because
the recongderation of the ruling by the trid judge "resulted in
further proceedings’ directed to the first degree murder charge,
jeopardy barred the actions of the trid judge. That the "further
pr Ings' were the continuation of the very same trid, from
which the jury had not been discharged, which was not the case
in any of the cases from this Court on which the "judicid
acquitta” doctrine was established, received no note from the
court. In fact, the point is critica. To ignore it remov&sje?ardy
law from its moorings, and is neither necessary nor even relevant
to the protection provided by the clause againg government
oppression by repeated attempts to convict the accused. It isthe
People of the State, in whose name prosecutions are brogght,
who are oppressed and aggrieved when jeopardy is viewed as
barring reconsderation of the decison on a motion for directed
verdict when the jury has not been discharged, and nothing in the
decisons of the this Court requires this decidedly odd resullt.

The Michigan Supreme Court reversed the Court of
Appeals. That court found that respondent's double jeopardy
protection had not been violated because the trid judge's
"inchoate impressons did not mature into a find judgment of
acquitta of the charge The trid judge had stated when ruling
that it was his "impression a thistime" that premeditation had not
been shown, so that "I think that Second Degree Murder is an
gppropriate charge as to the defendants” The federal didtrict
court, however, granted awrit of habeas corpus, disagreeing with
the Michigan Supreme Court as to the lega effect of te trid
court's daement of "impressons” The Sixth Circuit then
affirmed, relying on the fact that the clerk had entered the ruling
on the docket sheet. Finding that the trid court had granted a
directed verdict, the pand then quickly concluded that thetrid
judge "was not entitled to reverse thet decision later in the trid. It
Is irrdevant whether the trid judge had informed the jury of his
decison....the trid judge subjected the petitioner to prosecution
for fird-degree murder in violation of the Double Jeopardy
Clause." Vincent v Jones, 292 F3d 506, 512 (CA 6, 2002). The
federa courts have erred.
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2 The Legal Issues, and the Approach of the
Amicus

The holding of the Court of Appeds precludes ajudge from
correcting an erroneous decison on a motion for directed verdict
even moments after made, upon a discovery of clear error, and
before discharge of the jury. No principle served by the jeopardy
clauseis served by such aresult.

It will be the position of amicusthat, so long asthe jury is not
discharged, even a"true’ directed verdict of acquittd (thet is, one
which actudly goes to an dement of the offense) may be
reconsidered by the tria judge, as if the judge changes his or her
mind, the result is Smply the continuation of the existing 'eopard?/,
and not a second or successive (or multiple) jeopardy at dl.
Along the way, amicus will make observations regarding the way
"things ought to be'; that is, that the granting of a moation for
directed verdict should be understood not as an acquitta, but as
aruling law that no rationd factfinder could find guilt beyond a
reasonable doubt, which is ether correct or not, and should be
subject to gppellate review not og(ljy if denied, but if granted.
Jeopardy principles are not offended by a second trid if the ruling
is found to be incorrect, for the firg trid is terminated at the
request of the defendant, in making the motion. Retria should be
permitted in this circumstance. nl A directed verdict of acquittal
entered by a judge in a jury trid is not a "true acquittd,” but is
rather a ruling of law. No Interest higoricaly protected by the
jeopardy clause is offended by review of that decision, or by a
second trid on afinding of error committed by the trid judge.

nl As will be seen, this Court has itself noted on a number of
occasions thet the law of double jeopardy is and has been in a
date of "confuson," with its decisons fa from "modds of
consistency and clarity.” See Burks v United States, 437 U.S. 1,
98 SCt 2141, 57 L Ed 2d 1 (1978).

B. The Interests Protected By The Jeopardy Clause:
A Brief Look At History

Given tha the Fifth Amendment to the federd conditution
provides, in terms that admit of no exceptions, that no person
shdl "be subéect for the same offence to be twice put in jeopardy
of lifeor limb...," the question arises as to the judtification for ever
dlowing retrids for any reason. The answers must be found in
history, logic, and sound policy, for as Justice Holmes, writing for
the Court In Gompers v United States, 233 U.S. 604, 58 L Ed
1115, 34 S Ct 693 (1914), observed long ago, "the provisions of



the Conditution are not mathematicd formules..; they are
organic, living inditutions transplanted from English sail....(whose
sgnificance and scope must be determined) not by smply taking
the words and a dictionary, but by consdering their origin and the
line of their growth.”

@ The Prohibition On Retrial After Acquittal
or Conviction

The prohibition in the federa conditution aganst double
jeopardy was, as is commonly understood, derived from the
common-law English pleas of autrefois acquit and autrefois
convict. Blackstone stated that

..the plea of autrefois acquit, or a former
acquittd, is grounded on this universd maxim
of the common law of England, that no manis
to be brought into jeopardy of his life, more
than once, for the same offence. And hence it
is allowed as a consequence, that when aman
is once fairly found not g uﬂtybe#oon

indictment, or other prosecution, before any
court havlng competent jurisdiction of the
offence, he may plead such acquitta in bar of
any subsequent accusation for the same crime
(emphasis added).

4 Blackstone Commentaries 335. n2

Blackstone aso obsarved that the:

plea of autrefois convict, or a former
conviction for the same identicd crime...is a
good plea in bar to an indictment. And this
depends upon the same principle as the
former, that no man out to be twice brought in
denger of his life for one and the same
crime....

4 Blackstone's Commentaries at 329-331.

These pleas in bar were a reaction to generations of multiple
prosecutions, which were "so commonplace that the only people
to escape such afate were those capable of surviving the tortuous
physica beattles of trid by orded.” See "The Double Jeopardy



(CI eu&i of the Fifth Amendment,” 26 Am Crim L Rev 1477, 1479
1989).

n2 As wdl as autrefois attaint, or corruption of the blood, which
has long since been obsolete.

This tradition of the pleas in bar of autrefois acquit and
autrefois convict, each of which required a judgment by the jury
in a prior proceeding as a necessary prerequisite, was carried
over to the lega tradition of the colonigs, see eg. the
Massachusetts Body of Liberties of 1641. New Hampshire was
the firg colony to specificaly recognize the jeopardy bar in its
Bgst-revol utionary condtitution, providing that "No subject shdll

ligble to be tried, after an acquittal, for the same crime or
offence” N.H. Congt, art |, sec. 16 (1784). Courts in other
states also recognized this form of pleain bar. See 26 Am Crim L
Rev at 1480-1481.

This rich history was thus before the First Congress which
proj the Bill of rights, including the double jeopardy
prohibition. As originaly proposed by Madison, the clause smply
dated: "No person shal be subject, except in cases of
impeachment, to more than one punishment or one trid for the
same offence...." (emphasis added). 1 Annals of Cong 434. The
origind amendments submitted to the House for condderation
included an amendment to prohibit a"second trid after acquitta.”
The language which evolved prohibiting more than "one trid" was
roundly debated, as concern was expressed that this language
might Frevent a second trid even where sought by the defendant
on a clam d error after a conviction, whereas the common law
was to the contrary. The result was the language now gppearing
in the Fifth Amendment jeopardy dlause, referring, significantly, to
one jeopardy, rather than onetrial.

Thus, our jeopardy clause is an amdgam of common law
pleas in bar, which required an actud judgment in a prior
proceeding before the bar could be effectively pled. As stated by
Justice Story at atime very much closer to the ratification of the
Bill of Rights, the double jeopardy clause was understood to
mean "that a party shdl not be tried a second time for the same
offense, after he has once been convicted, or acquitted of the
offense charged, by the verdict of a jury, and judgment
thereon for or agang him' (emphass added). Story, 3
Commentaries on the Congtitution, (1833) sec 1781, p. 659. The
higorical underpinning of the jeopardy protection, then, with
regard to acquittals, is that "the State with al its resources and
power should not be alowed to make repeated attempts to
convict an individua for an aleged offense, thereby subjecting



him to embarrassment, expense and orded, and compelling him
to live in aoontlnum date of mXIeKou insecurity, as well as
enhancing the possb ity that even though innocent he may be
found guilty.” Green v United States, 355 US 184, 78 S Ct
221, 2 L Ed 2d 199 (1957). The law of jeopardy with regard to
prosecutions after an acquittal has continued to develop, and
amicus will turn to the modern devdopment of the "acquittd™
doctrine shortly.

2 The" Valued Right to Havethe Trial
Completed By A Particular Tribunal”

Because it is the acquittal doctrine which forms the heart of
this case, amicus will not tarry long regarding the jeopardy
interests involved in midrids, that is terminations of the trid
before verdict, and againg the will of the defendant. The doctrine
requires a termination againgt the will of the defendant, for
consent to termination of the trial without a verdict is consent to a
second trid, whether that consent be premised on a clam of
some error occurring in the proceedings, or upon some clamed
legd bar to the proceedings (such asamidtrid clam of aviolation
of speedy trid, or double jeopardy, or a defective information).
See United States v Scott, 437 U.S. 82, 98 S Ct 2187, 57 L Ed
2d 65 (1978).

It quickly became clear in our jurisprudentid history thet the
jeopardy clause does not bar retrids after a termination of the
firg trid absent the defendant's consent and before verdict in at
least some circumstances. In United States v Perez, 22 U.S. 579,
6 L Ed 165 (1824) the Court held that a retrid was permltted
following a migrid occasioned by afailure of the jury to reach a
verdict, as "the prisoner has not been convicted or acquitted, and
may again be put upon his defense” The pleas in bar of autrefois
acquit and autrefois convict were S Jo% unavalable absent a
conviction or acquittal. Perez has held the day throughout this
country for these last 179 years. Further, in United States v Ball,
163 U.S. 662-671, 41 L Ed 300-303, 16 S Ct 1192 (1895) it
was held that a second tria was permissible after a conviction
had been set aside (and thet retrid was barred 2}/ an acqumai for
a codefendant, at leest where that acquitta had not
overturned on appedl). The doctrine of Perez has aso been
gpplied to stuations where the trid did not proceed to verdict for
reasons other than the fallure of the jury to agree, upon a finding
of manifest necessity. See e.g. Wade v Hunter, 336 U.S. 684, 93
L Ed 974, 69 S Ct 834 (1949).

Properly and historically understood, however, the double
jeopardy clause actudly encompasses no right to a determination



of the matter before a particular tribund, for, as Justice Story
said, the double jeopardy protection is only triggered by a prior
adjudication of guilt or innocence. The right to a determination of
guilt or innocence by the particular jury existed in England as a
separate doctrine from the pleas in bar, see 3 Coke, Ingtitutes
110 (6th Ed, 1681), and the violation of this principle of jury
ractice could not be pled as a bar to a subsequent action, It
ing more a matter of discretion for the court. See Kirk,
"Jeopardy' During the Period of the Year Books," 82 U Pa L
Rev 602, 611 (1934). Justice Powell has consequently expressed
the view that an abusive termination of the tria prior to verdict
should be considered under the rubric of due process, rather than
under more stringent jeopardy principles. See Crist v Bretz, 437
U.S. 28, 98 S Ct 2156, 57 L Ed 2d 24 (1978), Justice Powell,
dissenting.

In any event, in this case the defendant plainly did not want
the case adjudicated by the jury, and having moved for a
prohibition on ajury verdict gy thejud%eeby way of amation for
a directed verdict of acquittal, cannot be heard to complain that
the valued right to a determination of this matter by that tribund
was violated, a notion which makes no sense given that the trid
did proceed before the same tribunal.

C. Reconsideration of Directed Verdicts of Acquittal
Prior to Discharge of the Jury

With these jeopardy interests in mind, amicus will discuss the
uestion of reconsideration of a directed verdict of acquittal by
the trid court prior to the discharge of the jury. First, however, it
IS necessary to trace quickly the development of the doctrine of
"judicid acquittals' in jury cases.

(@D} What Is An Acquittal? From Kepner To
Fong Foo Through Martin Linen Supply and
Sanabria

That the prosecution cannot goped an acquitta by the
factfinder in the case was first established in Kepner v United
States, 195 U.S. 100, 49 L Ed 114, 24 S Ct 797 (1903), where
the mgjority of the Court held that jeopardy precluded a retrid
after axﬁittd, even where the acquittal was the result of error as
againg the People in the trid of the case. Though this may seem
indisputable now, a cogent dissent was regisered by Judtice
Oliver Wenddl Holmes. In his characteridticdly laconic yle,
Jugtice Holmes supplied a consstent and logica answer to the
gueﬂion of why and when retrids are permitted. Observing that a

efendant might be retried if the jury disagreed as to a verdict,



that a defendant might be retried if a conviction was set aside on
the prisoner's exceptions, and that the defendant might be retried
on anew indictment if the judgment on the first was arrested upon
motion, Justice Holmes stated his operating thesis

..it seems to me that logicdly and rationdly a
man cannot be said to be more than once in
jeopardy in the same cause, however often
that he may be tried. The jeopardy is one
continuing jeopardy, from its beginning to the
end of the cause. Everybody agrees that the
principle in its origin was a rule forbidding a
trial in a new and independent case where a
man adready had been tried once. But there is
no rule that a man may not be tried twice in
the same case (emphasis added). 49 L Ed at
126.

The issue before the Court in Kepner was whether a retrial
was possible following the setting asde of an acquitta due to
error occurrLrg a trid as agang the People. Justice Holmes
would have held that retrid was permissible, as the defendant "'no
more would be put in jeopardy a second time when retried
because of a mistake of law In his favor, than he would be when
retried for a mistake that did him harm. It cannot matter that the
prisoner procures the second trid." 49 L Ed at 127. Justice
Holmes dismissed the argument that a retrid following reversd
was permissble upon a theory of waver, remarking that "it
cannot be imagined that the law would deny to a prisoner the
correction of afatal error unless he should waive other rights so
important as to be saved by an express clause in the Congtitution
of the United States™” 49 L Ed at 127. The logicad conclusion,
wrote Justice Holmes, is that the "ni dternative isthat the
Condtitution permits a second trid in the same case... The
reason, | submit, is that there can be but one jeopardy in one
case" 49L Ed at 127.

The logic of Jugtice Holmes is unassailable, and his theory of
continuing jeopardy provides a cogent explanation for retrids.
There are no "exceptions' to the double jeopardy command,;
rather, jeopardy is Ssmply not offended by retrials where the case
isnot truly concluded, there being "but one jeopardy in one case.”
This"continuing jeopardy” rationae has much to commend it.

The devdopment of the modern doctrine of "judicid
acquittals' began with Fong Foo v United States, 369 U.S. 141,
82 SCt 671, 7 L Ed 2d 629 (1962). There a corporation and
two of its employees were brought to tria for conspiracy, as wel
as a subgdantive offense. After seven days of trid, and the
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promise of many more, and while the fourth government witness
was tedtifying, the district(judge directed the jury to return
verdicts of acquittal asto dl defendants, and aforma judgment of
acquittal was entered. The trid judge's action was based on
aleged misconduct of the assistant United States Attorney, and a
supposed lack of credibility of the witnesses to that point. The
government appealed, and the Circuit Court of Appeals reversed,
holding that the didrict court had no authority to grant the
directed verdict of acquittal under the circumstances of the case.
The United States Supreme Court, though agreeing with the
Court of Appeds that the "acquitta was upon an
egregioudly erroneous foundation,” nonetheless held that the
verdict of acquittal was "find and could not be reviewed." In its
ﬁg curium opinion, which stretches to amount to a page and one

f, the Court reached this condusion without any andysis of
whether a Jud ment of acquitta" elther entered or ordered by the
trid judge, rather than reached by the jury through its own
dellberaru ons, fals within the protections of the double jeopardy
clause as the scope and purpose of that clause are reveded in
higtory. In short, the Court ngged the question critical to the
inquiry. But it is, for present pur%posa Important to note the
context of the ruling: the jury had been discharged, and a
successful gpped required not smply further proceedl ngs in the
sametrid, but a second tridl.

Fong Foo was followed in United States v Martin Linen
Supply, 430 U.S. 564, 97 S Ct 1349, 51 L Ed 2d 6426$f 977).
A judgment of acqwttd was entered on defense motion after the
jury had been discharged because of an inability to agree.
Focusng on the jeopardy interest %anst the prevention of
"multiple trids" 51 L Ed 2d at 649, the Court found jeopardy
offenced by the prosecution's apped because a successful
government apped would result in "another trid.” 51 L Ed 2d at
650. Though certainly second trids are permissble in some
circumstances, continued the Court, this is not so after an
acquittal, which the Court then determined is defined as "a
resolution, correct or not, of some or dl of the factua elements of
the offense charged,” in the context of a "judicid acquittal.”

The rationde was Smilar in Sanabria v United States, 437
U.S. 54, 98 S Ct 2170, 57 L Ed 2d 43 (1978). After all sides
had rested, the trid judge excluded evidence in the case on the
ground that the Government had cited the wrong underlying state
datute in its indictment, and in the absence of any other evidence
of guilt, then, on defendant's motion, entered a "judgment of
acquittal.” The Government gppedled, pointing out that atechnica
defect in the indictment was correctable under the Federal Rules
of Criminal Procedure. The Firgt Circuit held that the proceedings
had terminated on grounds unrdated to crimind liability of the
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defendant; the Supreme Court, while agreeing that a dismissa on
grounds unrdlated to crimind culpability is not even a "judicid

acquittd” under Martin Linen Supply, held that what had
occurred was not a dismissal, but an evidentiary ruling, followed
b%/ a judicd acquittal, which, under Martin Linen Supply,
"however erroneous, bars further prosecution on any e

the case. While a defendant seeking a midtrid termination of the
proceedings on a "legd" ground thus takes "the risk that an
gppellate court will reverse the trid court,” see United States v
Scott, supra, a defendant who seeks a termination of the tria

prior to verdict by seeking a"judicial acquitta” does not take the
risk that an appelate court will reverse the trid court, said the
Court. Why this is so or how any interest protected by the
jeopardy clause is served by such a distinction was not explained,
nor, amicus submits, is it explainable. But, a?ain, with regard to
the ingant case, the context of the Court's holding is criticd: the
jury was discharged by the trial court, and a successful apped
thus required not smply "further proceedings’ (i.e. in the same
trid), but a second trid.

In sum, then, the "judicid acquittd” rule, as explained by this
Court, does not bar any "further proceedings' after a judicid
acguittal, as assumed by the Court of Appedls here, but a second
trid. Nothing in logic compels the result that ajudicia decison on
amotion for directed verdict cannot be revisited and the firgt trid
continued even under exigting jeopardy doctring, nor is any
interest protected by the jeopardy clause served by such arule,
which prevents atrid judge from reconsdering his or her decision
even seconds after made, on an erroneous basis, and before the
jury has been discharged or even informed of the court's decision
Nothing compds arule that, at least in this context, places "in the
hands of a single judge the great and dangerous power of findly

Litting the most notorious criminds’ when a jury trid is being
had. See Justice Brown, dissenting in Kepner, 49 L Ed at 128.

2 Review of A Judicial Acquittal In A Jury
CasePrior to Discharge of the Jury

Amicus submits that disallowing review of ajudicd acquitta
in ajury case (aside from the view of the amicus, set forth below,
that "judicid acquittds' on defense motion should not bar apped
and retrid in any event) when the jury has not been discharged,
s0 that a reconsderation by the trid judge or reversd by an
gopdlate court results in continuetion of the origind trid, cuts
Fong Foo, Martin Linen Supply, and Sanabria loose from their
juridical moori and is bad policy which the condtitution does
not require. Further, there is case law to the contrary, which the
Court of Apped s opinion did not cite.
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This case is a vivid demondtration of a phrase being wrenched
from its condtitutional moorings and given taismanic properties.
Typical of cases making this same error is People v Strong, 472
NE2d 1152 (11l App, 1984). At the close of the State's case the
defense moved for a directed verdict on a home invasion charge,
which was only one count, the defense arguing that the State had
faled to prove that the defendants had entered the residence
without authority. The motion was granted. The next day, on
motion of the State, the court rescinded its order, determining that
there was sufficient evidence on the authori (1]est| on for thejury
to decide it. The defendants were convicted. The lllinois Court of
Appeds agreed that the origind grantin of the directed verdict
was erroneous. 472 NE2d at 1155. The court, however, held
that the directed verdict was fina de?mte the fact thet the jury hed
not been discharged, because "further proceedings’ were
required after it was st asde, dthough they were not only a part
of the same "jeopardy,” but the very sametrid. The court did not
explan how any case from the United States Supreme Court
required this result; none does.

A contrary result was reached in People v Didtrict Court for
the Seventeenth Didtrict, 663 P2d 616 (Colo, 1983), on facts
virtudly indistinguishable from those in Strong. The defendant was
tried for sexud assault in the first degree, first degree burglary,
and the commission of a crime of violence. At the dose of the
prosecutions proofs the defense moved for a judgment of
acquittal, which was (fzjranted on the greater inclusive offenses of
sexual assault in the first degree, burglary in the first degree, as
wdl as the crime of violence charge, the court ruling it would
submit lesser included offenses to the jury. The next morning the
court announced that it had made a mistake in granting the motion
as to the sexud assault in the first degree assault charge. The
defendant was convicted. When the verdicts were set asde for
other reasons, defendant moved to dismiss the sexua assault in
the first degree charge on grounds of double jeopardy, arguin
that the trid judge could not set aside its erroneous verdict

acquittal.

The Colorado Supreme Court disagreed, correctly
observing that the concern of the federal jeopardy clause, as
explicated in Martin Linen Supply, was multiple trids for the same
crime. 663 P2d at 619. But Colorado has a more expansive view
of jeopardy under its own state congtitution and precludes retria
even after an erroneous miditrid dismissal on legal grounds, thus
granting greater protection than does the federd jeopardy clause.
Nonetheless, that right was not abridged, held the court, because
there was no second trid, and thus there was no multiple
prosecution. Asthe court cogently declared:
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It is quite obvious that the respondent court's
mid-trid correction of its erroneous ruling on a
moation for a judgment of acquittd did not
impair the primary interest which the Double
Jeopardy Clause seeks to accommodate--the
dimination of the threat of multiple trids for
the same offense...The corrective ruling, in
other words, did not result in any additiond
governmental  attempt to convict Conley
before a different jury or undermine in the
leest Conley's interes in having his trid
completed by the particular jury impaneed
and sworn to resolve the controversy.

663 P2d at 621.

Unlike the Colorado Supreme Court, the Court of
Appeds in the indant case faled to tie the jeopardy
anaysis to the interest protected by the jeopardy clause.

A second case avoiding the error committed by the Court of
Appedls here is State v lovino, 524 A2d 556 (RI, 1987). Again
the trid judge reduced charges on a motion for a directed verdict
of acquittal, the trid to continue on lesser included charges, and
again, without any discharge of the jury, and without the jury
having been informed of the directed verdict, the trid judge
reconsgdered and dlowed the trid to go forward on the origina
charges. The Rhode Idand Supreme Court agreed that the
origind reduction of charges by way of a directed verdict on the
greater offense was erroneous, indeed, the defendant did not
argue the point, arguing only that "principles of double jeopardy
mandated that the decison, once made, could not be
reconsdered.” 524 A2d a 558. The court reviewed Martin
Linen Supply and determined that the lynchpin of the decison
was that the jeopardy is offended when the jury has been
discharged after a directed verdict, thus requiring a second trid.
As the court put it, "The nub of the digtinction between this case
and Matin Linen Supply Co., lies in the fact that the
reconsderation in this case had no effect on the continuance of
the trid in which it was made' o that "the defendant was not
faced with any threat of reprosecution beyond the jury aready
assembled to hear his case.” 524 A2d at 559.

A federd circuit has aso reached a contrary result. In United
States v Washington, 48 F3d 73 (CA 2, 1995) the trid judge
ordly granted defendant's motion for acquittal asto a count at the
close of the prosecution's case. The trid continued, and the tria
judge, who had expresdy declined to inform the jury of the
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dismissd of the charge, reviewed the matter and reversed his
prior "grant of acquitt.” The second circuit held that "an ora
grant of a mation for acquittal is 'no more than an interlocutory
order,' which the court has ‘inherent power to reconsder and
modify...prior to the entry of judgment.'...Such conduct did not
subject (defendant) to a'second trid’ or 'successive prosecution.’
48 F3d at 79. The present case is not distinguishable.

(3) Conclusion

The higtorical underpinnings of the jeopardy clause that amicus
has very briefly sketched reved that no interest protected by the
jeopardy clause is served by disallowing reconsideration of the
granting of a motion for directed verdict of acquittd prior to the
discharge of the jury. Continuing thetrid as before the ruling does
not result in "repesated attempts’ to "harass’ and "oppress' the
accused, but vindicates the State's interest in a full and far
opportunity to obtain a true verdict from the jury. Those cases
from this Court delinegting the current "judicid acquittd” doctrine
dl involve the discharge of the jury, and thus do not support the
result of the Court of Appeals here.

D. A Judicial Acquittal, Sought By The Defendant,
Should Be Appealable, and A Retrial Permitted
Upon A Finding of Error

Moreover, a directed verdict of acquittd is not a "true'
acquittal. Where such a ruling of law is sought by the defendant,
who thereby voluntarily relinquishes his or her right to a ju
verdict, that ruling should be reviewable for legd eror. If leg
eror is found, a second trid should be permitted..

As amatter of history the development of jeopardy principles
did nat initidly include any power of the court to take a case from
the jury and enter a verdict of acquittal, as no such authority
exiged. As that authority developed, initidly it was not an
authority to take the case from the jury, but rather to ingtruct the
jury that its duty was to acquit, the verdict gill being delivered by
the jury. The jury might disregard such an ingruction, and, if it did
S0, the verdict was subject to reversal-but, of course, on appedl
the Government could Oﬁpose on the ground that the indruction
was unwarranted given the evidence. As the authority to actualy
direct the jury to a verdict of acquittd evolved to become
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authority for the court to take the case from the jury before
deliberation and verdict, it was characterized as a ruling of law
that there was no evidence on an dement or eements (now, that
no reesonableg’ury could find guilt beyond a reasonable doubt
given the proors). The judge must take the evidence in the light
most favorable to the prosecution, taking that evidence as true,
and drawing al inferences reasonably inferable in favor of guilt.
See "Directions for Directed Verdicts A Compeass for Federd
Courts” 55 Minn L Rev 903 (1971); Henderson, "The
Background of the Seventh Amendment," 80 Harv L Rev 289
(19669?, Westen and Drubd, "Toward A Generd Theory of
Double Jeopardy,” 1978 S;R/Ct Rev 81 (1978); "Power and
duty of court to direct or agvise acquitta |n crimind case for
insufficiency of evidence" 17 ALR 910.

Weﬁen and Drubd, in "Toward A Generd Theory of Double
d?; take the view that when atria judge rules as a matter
of law that the evidence and inferences therefrom, viewed in the
light most favorable to the government, would not support a
finding of guilt beyond a reasonable doubt, that ruling should be
"fredly reviewable on apped because, by hypothesis, it does not
depend on an assessment of credibility or weight of evidence"
those quedtions by definition being resolved in favor of the
Government. Current doctrine "tends to distort the tria process,”
as a judge may rule in a defendant's favor and shidd his ruling
from review, by making it before the jury returns a verdict,
thereby not only causng an "acquittal” thet "might not otherwise
occur,” but dso "guaranteeing tha his ruling will never be
reviewed." Westen and Drubsl, at 155.

clause, as well as the public interest, would be served by arule
that permitted a review of a directed verdict of acquittal for legd
eror and a second tria if error were found, as there be no
harassment of the accused, who sought the termination of the
trid, and the public interest in the conviction of the guilty would
be vindicated. As said by Jugtice Brown, dissentin? in Kepner,
neither the jeopardy protection nor sound policy judtity pla:mg |n
the hands of a single judge the great and dangerous pow

Eendly aacgummg the mogt notorious criminds’ when a jury trld is

ng h

Amicus submits that the protections served by the jeo !?
o

E. Conclusion

Amicus thus submits that this court, in view of the higorica
development of the jeopardy protection and its mission, should
hold that a directed verdict of acquittal may be recons idered by a
tria court prior to discharge of the jury, and the trid then
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continued if legd eror is found. Findly, amicus submits hat,
though this court may not reech this result, the law and the public
would be better served, if the jeopardy clause were understood
to require that a directed verdict of acquittal be evaluated as a
ruling of law, reviewable for Igd error. On afinding of legd error
by the trid court, a second trid would be alowed, thus avoiding
the immunizing of a defendant who in truth and redity has never
received an actual verdict asto guilt or innocence.

RELIEF

WHEREFORE, this Court should reverse the holding of the
Sixth Circuit Court of Appedls.
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